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Qpi ni on by Hanak, Adm nistrative Trademark Judge:

Agri processors Corporation (applicant) seeks to
register in typed drawi ng form SAMSON S KOSHER f or *“Kosher
beef.” The intent-to-use application was filed on January
30, 2002. At the request of the Exam ning Attorney,
applicant disclained the exclusive right to use KOSHER
apart fromthe mark in its entirety.

Citing Section 2(d) of the Trademark Act, the
Exam ning Attorney has refused registration on the basis

that applicant’s mark, as applied to applicant’s goods, is
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likely to cause confusion with the mark SAVSON S SAUCE
previously registered in typed drawing form for “sauces,

excl udi ng cranberry sauce and appl esauce.” Regi stration No.
2,370, 420.

When the refusal to register was nmade final, applicant
appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. Applicant did not request a
heari ng.

In any likelihood of confusion analysis, two key,
al t hough not exclusive, considerations are the simlarities

of the marks and the simlarities of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry mandated
by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”).

Considering first the marks, we are obligated to

conpare the marks “in their entireties.” 1In re National

Data Corp., 753 F.2d 1056, 224 USPQ 749, 750 (Fed. Gr.

1985). The only arbitrary portion of both marks is the
nane SAMSON S. Indeed, both registrant and applicant
depict this arbitrary portion in the exact sanme manner,
that is to say, wth an apostrophe. The SAUCE portion of

registrant’s mark i s obviously descriptive of sauces. It



Ser. No. 76364894

has been disclainmed. Likew se, the KOSHER portion of
applicant’s mark is descriptive of Kosher beef. It too has
been disclained. Hence, in conparing the two marks, we
have given limted weight to the words SAUCE and KOSHER

Nati onal Data, 224 USPQ at 751 (“That a particular feature

is descriptive ...with respect to the involved goods or
services is one commonly accepted rational for giving | ess
wei ght to a portion of the mark.”)

Mor eover, both marks are depicted in typed draw ng
form This means that the marks are not limted to being
“depicted in any special form” and hence we are mandated
“to visualize what other fornms the mark[s] m ght appear

in. Phillips Petroleum Co. v. C. J. Wbb Inc., 442 F. 2d

1376, 170 USPQ 35, 36 (CCPA 1971). See also INB National

Bank v. Metrohost Inc., 22 USPQd 1585, 1588 (TTAB 1992).

For exanple, registrant is perfectly free to depict the
arbitrary portion of its mark SAMSON S in large lettering
on one line, and the descriptive portion of its mark
(SAUCE) on a second line in smaller lettering. Likew se,
applicant would be free to depict its mark in a simlar
manner, nanmely, with SAMSON S in large lettering on one

| ine, and the descriptive term KOSHER in smaller lettering
on a second line. Wen so depicted, the marks woul d be

extrenely simlar. Thus, the first Dupont “factor weighs
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heavi | y agai nst applicant” because applicant’s mark coul d
be depicted in a manner such that it was extrenmely simlar

to the registered mark. In re Martin's Fanobus Pastry

Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cr.

1984).

Turning to a consideration of applicant’s goods and
regi strant’ s goods, we note that because the marks coul d be
depicted in extrenely simlar fashions, their
cont enpor aneous use can lead to the assunption that there
is a conmpn source “even when [the] goods or services are

not conpetitive or intrinsically related.” In re Shell GOl

Co., 922 F.2d 1204, 26 USPQ2d 1687, 1689 (Fed. Cr. 1993).
However, in this case we find that applicant’s goods and
registrant’s goods are clearly related. Registrant’s
identification of goods is broad enough to include sauces
of all types, with the exception of cranberry sauce and
appl esauce. Thus, registrant’s identification of goods is
broad enough to include neat sauces, and applicant does not
contend to the contrary.

Qobvi ously, neat sauces and beef, includi ng Kosher
beef, are conplenentary itens. The Exam ning Attorney has
made of record dozens of third-party registrations show ng
that the sane narks are registered for both beef and

sauces. Moreover, the Exam ning Attorney has conducted an
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Internet search and | ocated articles denonstrating that
there are, in particular, Kosher neat sauces. An article

appearing in the June 17, 2002 edition of Kosher Today

Newsl etter contains the follow ng sentences: “Kosher food

distributors say that sauces are a nmjor source of growh
in the kosher industry. WMny of the small kosher food
conpani es have greatly expanded their |ine of kosher
sauces, including many that are kosher for Passover.
Kosher sources say that a | arge nunber of sauces produced

by conpanies all over Anerica have al so opted for kosher

certification. ...The sector accounted for nearly $3
billion in sales in 2001 and is poised to continue strong
grow h for the next five years.” A Google search for

“kosher sauces” turned up dozens of different brands of
Kosher sauces including “gournet barbecue sauces.”
Finally, an article appearing in the Septenber 1, 2003

edition of About Judiasmis entitled “Sauces, Spices and

Condi nents.” This article states that “Jew sh food doesn’t
have to be bland,” and that there are sauces for various
types of neats.

G ven the fact that the marks are extrenely simlar
and are used on closely rel ated goods, we find that there
exists a likelihood of confusion.

Decision: The refusal to register is affirmed.



