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G ancarl o Castro, Trademark Exam ning Attorney, Law Ofice
110 (Chris A F. Pedersen, Managi ng Attorney).

Before Walters, Drost and Zervas, Adm nistrative Trademark
Judges.

Opinion by Walters, Adm nistrative Trademark Judge:

BEE FLY SARL has filed an application to register the
mar k STAR FLY on the Principal Register for “non-intimte
footwear, nanely, shoes, sport shoes, sandals, boots, ankle
boots, noccasins, clogs, |loafers, plain punps and shoes with
wedge outsol es; and non-intimte clothing, nanely, t-

shirts.”?

! Serial No. 76365771, in International Cass 25, filed February 1,
2002, based on an allegation of a bona fide intention to use the nmark in
conmer ce.
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The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U. S.C. 1052(d), on the ground that applicant’s mark so
resenbles the mark STARFLY, previously registered for
“intimte apparel, nanely, nightshirts, pajamas, underwear,
socks, robes, slippers, boxer shorts, nightcaps, fleece
| oungers, bras,”? that, if used on or in connection wth
applicant’s goods, it would be likely to cause confusion or
m st ake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

The exam ning attorney contends that the narks are
virtually identical; that the respective goods “are rel ated
clothing itens that could reasonably be sold by the sane
entity in a line of such clothing products” (brief, p. 2);
that applicant’s goods are within registrant’s |ogical zone
of expansion, as evidenced by third-party registrations mde
of record by the exam ning attorney that include both
applicant’s and registrant’s goods in a single registration;
and that |ack of evidence of actual confusion is of little

value in an ex parte proceeding.

2 Registration No. 2730171 issued June 24, 2003, to Creative Apparel
Concepts, Inc., in International Cass 25.
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Appl i cant contends that the respective goods are
di fferent because applicant’s shoes and clothing itens are
non-intimte apparel, whereas registrant’s clothing itens
are intimte apparel; that the trade channels for the
respective goods are different because there are |arge chain
stores that specialize in intimate apparel, intinmate apparel
is not sold at shoe or t-shirt stores or in the “shoe or t-
shirt departnent[s] of a store where applicant’s goods woul d
be found” (brief, p. 3); that registrant’s mark i s not
fanmous, “thus |essening the Iikelihood of confusion with
applicant’s mark” (id.); that there is no evidence of actual
confusion; and that even “identical marks have been held not
likely to be confused” (brief, p. 4).

Qur determ nation under Section 2(d) is based on an
analysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. |I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In re
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQd
1201 (Fed. G r. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t] he
fundanental inquiry mandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Federat ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
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1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. G r. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQd 1209 (TTAB
1999) and the cases cited therein. The factors deened
pertinent in this proceeding are di scussed bel ow.
Applicant’s mark is virtually identical to the mark in
the cited registration, and applicant does not contend
ot herwi se. The registered mark consists of two words
tel escoped into a single word, STARFLY; and applicant’s mark
consists of the sane two words sinply separated by a space,
STAR FLY. It is a well-established principle that the test
is not whether the marks can be distingui shed when subj ected
to a side-by-side conparison, but rather whether the marks
are sufficiently simlar in terns of their overal
commerci al inpressions that confusion as to the source of
t he goods or services offered under the respective marks is
likely to result. The focus is on the recollection of the
aver age purchaser, who nornmally retains a general rather
than a specific inpression of trademarks. See Sealed Air
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).
Clearly, the mnor spacing difference between these two
marks is insignificant.
It is also well established that when the marks at
i ssue are the sane or nearly so, the goods in question do

not have to be closely related to find that confusion is
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likely. As we stated in In re Concordia International
Forwardi ng Corp., 222 USPQ 352, 356 (TTAB 1983), “. . . the
greater the degree of simlarity in the marks, the |esser
the degree of simlarity that is required of the products or
services on which they are being used in order to support a
hol di ng of likelihood of confusion.” It is sufficient that
the goods are related in sonme manner and that their
character or the circunstances surrounding their marketing
are such that they are likely to be encountered by the sane
people in situations that would give rise to the m staken
belief that the producer was the sane. 1In re International
Tel ephone and Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

The question is not whether purchasers can differentiate the
goods thensel ves but rather whether purchasers are likely to
confuse the source of the goods. See Helene Curtis

| ndustries Inc. v. Suave Shoe Corp., 13 USPQ2d 1618 (TTAB
1989) .

Each of the six third-party registrations submtted by
the exam ning attorney contains a nunber of the clothing and
footwear itens identified in both the application and the
cited registration. Although third-party registrations
whi ch cover a nunber of differing goods and/or services, and
whi ch are based on use in comerce, are not evidence that
t he marks shown therein are in use on a commerci al scale or

that the public is famliar wwth them these registrations
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nevert hel ess have sonme probative value to the extent that
they may serve to suggest that such goods or services are of
a type which may emanate froma single source. See In re

Al bert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993); In re
Mucky Duck Mustard Co. Inc., 6 USPQR2d 1467 (TTAB 1988).
Moreover, in this case, we note that applicant’s t-shirts
are closely related to registrant’s nightshirts and nay be

i nterchangeabl e in use; and registrant’s identification of
goods includes footwear itens, i.e., slippers.

We conclude that in view of the virtually identica
commerci al inpressions of applicant’s mark, STAR FLY, and
registrant’s mark, STARFLY, the clothing and footwear
products involved in this case are sufficiently related that
t he cont enporaneous use of applicant’s and registrant’s
marks thereon is likely to cause confusion as to the source
or sponsorship of such goods.

We find applicant’s argunents to the contrary to be
unpersuasive. First, regarding the channels of trade of the
respecti ve goods, both the application and the cited
registration are broadly worded so that we nust presune that
t he goods of applicant and registrant are sold in all of the
normal channels of trade to all of the usual purchasers for
such goods. See Canadi an Inperial Bank v. Wlls Fargo, 811
F.2d 1490, 1 USPQ2d 1813 (Fed. G r. 1987). That is, we nust

presune that the goods of applicant and registrant are sold
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t hrough the sane channels of trade to the sane cl asses of
pur chasers.

Applicant’s argunent regarding |lack of fanme is
irrelevant in this case. The fanme of the registered mark
has not been asserted and the |lack thereof does not limt
the strength of or scope of protection to be accorded this
apparently arbitrary mark.

Regardi ng applicant’s allegation of |ack of actual
confusion, this factor is of little significance in an ex
parte situation where the registrant has not had an
opportunity to present evidence. Further, because this
application is based on a bona fide intention to use the
mark in comrerce and the record contains no evidence of use,
it is unlikely that there has been an opportunity for
confusion to occur.

Finally, regarding applicant’s statenent that
“identical marks have been held not likely to be confused,”
we note that we nust decide this case on the record before
us and the facts in this case warrant the concl usion that
confusion is |ikely.

Decision: The refusal to register under Section 2(d)

of the Trademark Act is affirned.



