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O fice 101 (Margaret Le, Managi ng Attorney).
Bef ore Hohein, Walters and Bottorff, Adm nistrative
Trademar k Judges.
Opinion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register

of the mark TIRAM SU (in typed form including the
diacritical mark) for goods identified in the application,

as anmended, as “cheese, mlk and m |k beverages containing

coffee.? At issue in this appeal is the Trademark Exam ning

! Serial No. 76365834, filed February 1, 2002. The application
is based on applicant’s asserted bona fide intention to use the
mark in commerce.
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Attorney’s final refusal to register the mark on the ground
that it is nmerely descriptive of applicant’s goods. See
Trademark Act Section 2(e)(1), 15 U. S.C. 81052(e)(1). The
appeal has been fully briefed, and applicant’s attorney and
the Trademark Exam ning Attorney presented argunents at an
oral hearing on Septenber 14, 2004. W affirmthe refusal
to register.

Atermis deened to be nerely descriptive of goods or
services, within the neaning of Trademark Act Section
2(e) (1), if it forthwith conveys an i medi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See, e.g., Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987), and
In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
217-18 (CCPA 1978). A termneed not inmediately convey an
i dea of each and every specific feature of the applicant’s
goods or services in order to be considered nerely
descriptive; it is enough that the term descri bes one
significant attribute, function or property of the goods or
services. See lnre HUDDL.E, 216 USPQ 358 (TTAB
1982); In re MBAssoci ates, 180 USPQ 338 (TTAB 1973).
Whether a termis nerely descriptive is determned not in
the abstract, but in relation to the goods or services for

which registration is sought, the context in which it is
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being (or intended to be) used on or in connection with
t hose goods or services, and the possible significance that
the termwoul d have to the average purchaser of the goods
or services because of the manner of its use. That a term
may have other neanings in different contexts is not
controlling. Inre Bright-Crest, Ltd., 204 USPQ 591, 593
(TTAB 1979). Mbreover, it is settled that “[t]he question
i s not whether sonmeone presented with only the mark coul d
guess what the goods or services are. Rather, the question
i s whet her someone who knows what the goods or services are
wi |l understand the mark to convey information about them”
In re Tower Tech Inc., 64 USPQ2d 1314, 1316-17 (TTAB 2002).
See also In re Patent & Trademark Services Inc., 49 USPQd
1537 (TTAB 1998); In re Hone Buil ders Associ ation of
Geenville, 18 USP@@d 1313 (TTAB 1990); and In re American
Greetings Corporation, 226 USPQ 365 (TTAB 1985).

The evidence of record establishes that “tiramsu” is

an ltalian dessert.? The Merriam Webster Online Dictionary

2 Applicant’s mark, as depicted on the drawi ng page, includes a
diacritical mark over the final letter. W note that in each of
the nunerous references to “tiram su” which appear in the

evi dence of record, the word is depicted without any diacritical
mark. Simlarly, when referring to “tiram su” products in their
briefs, both applicant and the Tradenark Exam ning Attorney omt
any use of the diacritical nmark. The significance of the
diacritical nmark in applicant’s depiction of its mark is not
apparent. |In any event, applicant has not argued that the
diacritical mark affects the conmercial inpression created by
applicant’s mark, or our mere descriptiveness analysis, in any
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defines “tiram su” as “a dessert made with | adyfingers,

"3 Also of record is a

mascar pone, chocol ate, and espresso.
printout fromthe website “ww. heavenl ytiram su. conf

(i ntroduced by the Trademark Exam ning Attorney, but
specifically relied on by applicant as well). The website
inforns its visitors, in pertinent part, that “Tiramsu is
a cool, refreshing Italian dessert that once tasted, |eaves
an indelible inpression on you”; that “[t]he basic

i ngredi ents are eggs, nascarpone cheese, |adyfingers,

cream espresso coffee, liquor — brandy, nmarsala, rumare
sonme of the spirits used — and a little bit of sugar, and
cocoa or shaved chocol ate”; and that “today, Tiram su can

be found in restaurants throughout the [United States].”

The Trademark Exam ning Attorney al so has submtted

way. Indeed, in all papers applicant has filed during
prosecution of the application, including its main appeal brief
and its reply brief, applicant has referred to its mark as

TIRAM SU, without the diacritical mark. In view thereof, and in
t he absence of any contrary evidence, we deem applicant’s nark
TIRAM SU (with the diacritical mark) to be legally equivalent to
TIRAM SU (without the diacritical mark). W also deemthe

evi dence of record which refers to “tiram su” (w thout the
diacritical mark) to be probative evidence on the question of the
mere descriptiveness, vel non, of applicant’s mark TIRAM SU (with
the diacritical mark).

3 The Trademark Examining Attorney submitted a printout of this
online dictionary definition with his appeal brief and requested
that we take judicial notice thereof. Applicant has not

obj ected, and has treated the definition as being of record.
Accordingly, we shall as well. The Board may take judi ci al
notice of dictionary definitions. See, e.g., University of Notre
Dane du Lac v. J. C. Gournet Food Inports Co., 213 USPQ 594 (TTAB
1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).
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excerpts of articles fromthe NEXI S el ectroni c database
whi ch show that tiramsu is a dessert known to Anmericans.

See, for exanple, the follow ng:

Wth a nmeal such as that, none of us would have
want ed appetizers. However, | couldn’t resist
ordering a tiram su dessert ($5.50) to
celebrate the birthday of GH Qur waitress was
nost willing to bring extra plates and forks so
that we could all taste it.

(Grand Forks Herald, March 27, 2002);

...Mm nestrone soup, then diners select an entrée
fromthree offerings (chicken cacci atore,
grilled calamari skewers or |asagna Bol ognhese).
Tiram su is the dessert finale.

(The Daily News of Los Angel es, August 29,
2001);

At neal’s end, we sanpled café latte and
vani | | a cappucci no, both of which were on the
weak side. Wth the exception of tiram su,
desserts are not nade in-house, though they are
fromsmall, quality purveyors.

(The Record (Bergen County, NJ), My 4, 2001);

The tortellini di Stefano is a standout, so is
the dentici (snapper) alla Barese. Tiramsu is
t he dessert of choi ce.

(The Ol ando Sentinel, January 21, 2001); and

Si gnature di shes include an appetizer of
bruschetta with Portobella nushroons, sauteed
shrinmp with herbs and |inguini and the award-
W nning tiram su dessert.

(Chicago Daily Herald, June 9, 2000).

Based on this evidence, we find that “tiram su” is the nanme
of a dessert, and that the termwould be recogni zed as such

by the rel evant purchasing public.
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W also find that “tiramsu” is the nane of a flavor
which is used in other types of food and beverage products.
That is, the evidence of record shows that the dessert
known as tiram su has a recogni zed and desirable flavor,
and that such flavor has been incorporated into a variety
of different food and beverage products such as ice cream
candi es and, of particular relevance in this case, coffee
and cheese. See, for exanple, the follow ng NEXI S
r ef er ences:

HEADLI NE: A FLAVORED | TALI AN CHEESE | S MADE
FOR DESSERT LOVERS

BODY

What: Fresh Mascarpone Cheese Wth Tiram su

Fl avor

Maker: Bel G oi oso (bel-joy-o0so0) Cheese Inc.
PHOTO  Bel G oi oso Fresh Mascar pone Cheese Wth
Tiram su Fl avor provides an easy ingredient for
t he popul ar dessert as well as a quick spread

for bread.
(The Phil adel phia I nquirer, Cctober 4, 2000);

Recogni zing the popularity of classic Italian
desserts, Bel G oi oso Cheese introduces
Mascarpone with Tiram su Fl avor

(Dairy Foods, August 1, 2000);

That favorite Italian dessert, tiramsu, is
easier to make thanks to a new cheese from

W sconsin’s Bel G oi oso Cheese Inc.: Mascarpone
with Tiram su Fl avor

(M I waukee Journal Sentinel, July 30, 2000);

.Market, the holiday trade show for the area’s
honme decorating industry, were flavored cheese
balls, after-dinner lollipops, tiram su coffee
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and peanut butter-filled dark chocol ate
truffles.

(The Advocate (Baton Rouge, LA), Septenber 9,
1999);

The conpany has brilliantly conbined the taste
of the Italian classic tiram su dessert with
coffee. Tiram su Coffee is sold in 1.4-o0z.
Bags for 99 cents. Each bag yields 12 cups of
cof f ee.

(Gorman’s New Product News, August 11, 1997);

The truffle is filled with tiram su-fl avored
buttercream coated with dark chocol ate and

crunbl ed amaretti (cookies).

(The Seattle Post-Intelligencer, Decenber 4,
2002) ;

Haagen- Dazs frozen dessert gelato (je-LAHtoh)
— Italian for ice cream— is now available in
pints in sonme grocery stores. ...Taste testers
swooned over the sanplings of chocol ate,
cappucci no, coconut, raspberry and tiram su
flavors. Gelato is also available in hazel nut.
(Detroit Free Press, Feb. 13, 2001);

Fl avors of the freshly nmade gel at o change, but
favorites include tiram su (a conbination of
espresso, chocolate and marsala wine flavors),
bittersweet (like the chocol ate), spunoni,
appl e ci nnanon and seasonal flavors,

(Chi cago Tribune, Septenber 29, 1996);

Ms. Ang points out that the three nost popul ar
choi ces however are the warm chocol ate cake
wWith a scoop of tiramsu ice cream..

(Busi nesswor | d, Decenber 13, 2001);

Fall: Punpkin Spice Ice Cream Maple Wal nut
Ice Cream Cranberry Ice.

Wnter: Tiramsu lce Cream Egg Nog |Ice Cream
Pepperm nt Ice Cream

There are also the classics: Vanilla,
Chocol at e Chi p Cooki e Dough, Rocky Road and...
(Geen Bay Press-Gazette, March 5, 2000);
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The wi nning dessert for ne is Young s version
of profiteroles, crisp chocolate cream puffs
filled with tiram su ice cream and sauced with
espresso custard and warm chocol at e.

(The San Franci sco Exam ner, Novenber 19,
1999);

.tower of decadence married with nousse and
ringed with Grand Marnier créne angl ai se, and -
oh, mercy — a dish of AQynpic Muntain's
tiram su i ce cream

(Seattle Weekly, April 8, 1999);

The chocol ate souffle, topped with tiram su ice
cream is a wicked way to finish up.
(Phoeni x New Ti nes, Septenber 24, 1998);

Not only can patrons satisfy their cravings for
vani |l a wal nut fudge, malt truffles and
homemade tiram su ice cream but they' re al so
treated to...

(Chi cago Tribune, July 30, 1995); and

Back then, every self-respecting eatery from
SoHo to Santa Monica, Calif., rushed tiram su
onto its menu, and such variations as tiram su
ice cream tiram su yogurt, tiram su sundaes,
Tiram su liqueur, tiramsu muffins and tiram su
m | kshakes were cl ose behind.

(The Ol ando Sentinel, August 26, 1993).

Based on this evidence, we find that “tiramsu” is a
recogni zed flavor, |ike “hazel nut” or “cappuccino,” which
can be and has been used in a variety of other food and
beverage products, including cheeses and coffees. There is
not hi ng i ncongruous or indefinite about referring to such
food products as being tiram su-flavored, when they are

designed to taste |like the dessert known as tiram su.
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Applicant’s goods, as identified in the application,
are “cheese, mlk and m |k beverages containing coffee.”
Al t hough the identification of goods does not specifically
state that the goods are or will be tiram su-flavored,
nei t her does the identification of goods preclude the
presence of such flavoring in applicant’s goods. |ndeed,
in view of the absence of any limtation in the
identification of goods, we nust presune that applicant’s
cheese, its mlk, and its m |k beverages containing coffee
are or will be tiramsu-flavored. Applicant’s argunent to
the contrary, i.e., that we should not assune that
applicant’s goods will be tiram su-flavored because they
are not identified that way in the application, sinply is
incorrect as a matter of law. Nor is applicant’s argunent
persuasive as a factual matter, given the nature of the
mark itself. As the court noted in addressing a simlar
set of facts in In re Andes Candies Inc., 478 F.2d 1264,
1267, 178 USPQ 156, 157 (CCPA 1973) “We think the only
possi bl e reaction of purchasers, upon being presented with
CREME DE MENTHE chocol ate wafers, is the expectation that
the wafers will have mint taste sonething |like that of

crene de nenthe liqueur. Surely, the purchasers would not
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expect to find a cherry or rumor butterscotch flavor in
t he candies.”*

TIRAM SU, the mark applicant seeks to register, is
nerely descriptive of applicant’s goods because it directly

and i medi ately infornms purchasers of this key

characteristic of the goods, i.e., that they have a
tiramsu flavor. It is irrelevant that applicant’s goods
are not thenselves tiramsu, i.e., the dessert. *“It is

sufficient to preclude registration that the mark nerely
describes the flavor characteristic” of the goods. 1In re
Andes Candies Inc. supra, 478 F.2d at 1267, 178 USPQ at 157
(CREME DE MENTHE nerely descriptive of chocol ate nmint candy
squares). See also In re Gyulay, supra (APPLE PIE nerely
descriptive of characteristic of potpourri, i.e., its
scent); and In re International Salt Co., 171 USPQ 832
(TTAB 1971) (CHUNKY CHEESE nerely descriptive of cheese-
fl avored sal ad dressing).

Contrary to applicant’s argunent, we find nothing
indefinite or incongruous about TIRAM SU, as applied to
applicant’s goods. The evidence of record establishes that

at | east one other conpany already sells tiram su-flavored

“In any event, if applicant’s goods in fact are not tiram su-
flavored, then the mark TI RAM SU obvi ously woul d be deceptively
m sdescri ptive of the goods and thus would still be unregistrable
under Section 2(e)(1).

10
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cheese, and that it markets the product as such. Al though
there is no evidence that anyone has yet narketed tiram su-
flavored “m | k” or tiram su-flavored “m |k beverages
containing coffee,” that fact is not dispositive. W find
t hat purchasers who encounter such goods sold under the
designation TIRAM SU, being fanmiliar with the dessert and
with the existence of other tiram su-flavored products on
the market (including such related products as m | kshakes
and coffee), will imrediately understand that the word
TIRAM SU nerely describes the flavor or taste of the
products. Indeed, it is hard to inmagine that they would
understand the termto nean anything el se, as applied to
the identified goods.

In summary, we find that the evidence of record
establishes that TIRAMSU is nerely descriptive of
applicant’s goods, and that registration of applicant’s
mark therefore is barred under Trademark Act Section
2(e)(1).

Decision: The refusal to register is affirmed.
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