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Qpinion by Drost, Admnistrative Trademark Judge:
On April 5, 2002, Space Adventures, Ltd. (applicant)
applied to register the mark shown bel ow on the Princi pal

Regi ster for goods ultimately identified as:

Protective clothing, nanely suits for use in space
travel, space flight sinulation, and space flight
training; protective boots; training equipnent,
nanely, air tight respiratory masks, protective

hel nets, breathi ng apparatuses for astronauts, nanely,
rebreathers, video caneras, GPS devices consisting of
conputers, conputer operating software, transmtters,
recei vers, and network interface devices,

communi cati ons devi ces, nanely, headphones and

m crophone sets conprised of m crophones, m crophone
cabl es, and m crophone stands in Cass 9;

Publ i cati ons, nanely, books, nmagazines in the field of
space travel, and posters in Cass 16; and
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Clothing, nanely, t-shirts, sweatshirts, pants, shorts
in Cass 25.

The application (Serial No. 76391912) is based on
applicant’s bona fide intention to use the mark in
commerce. The application has been anended to seek
regi stration under the provision under Section 2(f) of the
Trademark Act. The application also clains ownership of
Regi stration No. 2,243,985.' Applicant subsequently sought

to anend its mark and it submtted the drawi ng shown bel ow

SPLACE

a d #antaeres

The exam ning attorney refused registration on the
ground that “applicant has proposed an anendnent that
materially alters the character of the mark” under 37 CFR
§ 2.72. Brief, first page. Specifically, the exam ning
attorney points out that the “proposed draw ng del etes al

reference to the noon design that helped formthe letter

! This registration is on the Suppl enental Register for the mark
SPACE ADVENTURES (typed) for “entertainnent in the nature of high
altitude flights, not for transportation purposes” in O ass 41.
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“A in the term SPACE” and which the exam ni ng attorney
describes as “a non-generic, distinctive elenent.” Brief
at 4.

The noon design reinforces the “out of this world”

commercial inpression forned by the totality of the

original mark. In addition, the noon design assisted
in creating the predom nant term SPACE, and was
reinforced as the visual center of the mark. It
appeared in the center of the mark, in the predom nant
termof the mark and was franmed by the high arching
line of the letter “A,” just like a picture frane

hi ghlights a picture.

Brief at 4.

Appl i cant obviously disagrees with this anal ysis.
Appl i cant argues that the “actual horizontal line in
Applicant’s original mark and anmended mark fornms the letter
“A,’ not the nmoon” and that the noon “is in essence
background and is not a significant feature of the mark.”
Brief at 3-4.

We begin by noting that a “drawi ng depicts the mark
sought to be registered.” 37 CFR § 2.52. As in this case,
when an applicant proposes to anend the drawing in an
intent-to-use application, the proposed anended draw ng
must “not materially alter the mark. The Ofice wll
determ ne whether a proposed anendnent materially alters a
mar k by conparing the proposed anmendnent with the

description or drawing of the mark filed with the ori gi nal

application.” 37 CFR 8 2.72(b)(2).
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The “touchstone for perm ssible amendnents to the mark
is that the mark retains the sane overall commerci al

inmpression.” In re CIB Inc., 52 USPQ2d 1471, 1473 (TTAB

1999), citing, Visa International Service Assn. v. Life-

Code Systens, 220 USPQ 740, 743-44 (TTAB 1983) (“The

nodi fied mark nust contain what is the essence of the
original mark, and the new mark nust create the inpression
of being essentially the sane mark..”). In this case,
applicant’s original draw ng “was unacceptabl e because it
cont ai ned shades of gray and the registration synbol.”
Exam ning Attorney’s Brief at 4 n.7. Applicant corrected
these informalities, and these issues are not involved with
this appeal. 1d. However, in the course of correcting

t hese deficiencies, applicant deleted the nmoon in the
center of the mark and the question is now whether this

del etion has changed the commercial inpression of the mark.
Deleting matter froma drawi ng can change the conmerci al

i mpression of the mark. In CTB, the applicant sought to
change a mark that consisted of a tornado design and the
word TURBO in script to a typed formdrawing for the word
TURBO. The board found that the “tornado design is not a
background design.” CIB, 52 USPQ2d at 1473. More
inportantly, the board held that “the deletion of matter

froma mark shoul d be eval uated according to the sane
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standard as a proposed addition to the mark.” |d. at 1476.
Therefore, deletions of matter nust be judged under the
standard we would apply if applicant was adding matter to
t he draw ng.

Appl i cant points out that the applicant in In re

Larios, 35 USPQ2d 1214 (TTAB 1995) was permtted to change
its mark from GRAN VI NO MALAGA LARI OGS to VI NO DE MALAGA
LARI OS. However, in that case, the commercial inpression

of the mark was nearly identi cal

In addition, the board noted the “hi gh degree of
descriptiveness (and resultant |ack of distinctiveness)
i nherent in the phrases "GRAN VINO' and "VINO DE." Lari os,
35 USPQ2d at 1218. oviously, in the present case, the
drawi ngs are nuch nore distinct and we cannot say that the
moon desi gn has a high degree of descriptiveness such as
the term“Gan” in the Larios case. Therefore, we do not

find that this case dictates a simlar result here.
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We find that the cases that are nore on point to the
facts here include CIB in which the board held that
deleting the tornado design fromthe TURBO mark created a

different commercial inpression. Qher cases include Inre

Ri chards-WIcox Mg. Co., 181 USPQ 735 (Conmir 1974) where

t he Conm ssioner held that it would be a materi al
alteration to substitute a drawing for the word FYER- WALL
when the original drawing was for the mark FYE[R-WALL and

a dianond design. Also, inlInre Dillard Departnent Stores

Inc., 33 USPQ2d 1052 (Conmir 1993), the registrant was not
permtted to substitute a sinpler version of the mark
| NVESTMENTS for one that displayed the mark as fol |l ows:

i ne

vest e

nment s

We cannot say that the presence of the nobon in the

center of applicant’s mark is a sinple, background design,
nor is it a generic, non-distinctive design elenment.
Instead, it is promnently located in the center of the
| argest letter in applicant’s design that is in the center
of the mark. The nmoon design in the context of the words
“Space Adventures” is an eye-catching design that fills a
space that woul d otherw se be void and reinforces the

“Space Adventures” thene of the mark. Finally, we add that

the fact that applicant’s proposed draw ng woul d not
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necessitate a new search “is not controlling.” 1In re Wo?

Vi sion Systens Inc., 57 USPQ2d 1211, 1217-18 (TTAB 2000).

When we conpare the marks in the original and proposed
drawi ng, we hold that they do not create the sane overal
commerci al inpression. The absence of the nobon design in
t he amended draw ng changes the commercial inpression and
therefore, the mark in the anended drawi ng would be a
material alteration of the mark in the original draw ng.

Deci sion: The examning attorney’s refusal to
regi ster because applicant’s mark in the anended drawing is

a material alteration is affirned.



