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UNI TED STATES PATENT AND TRADEMARK OFFI CE
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In re Trakloc International, LLC
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Kit M Stetina of Stetina Brunda Garred & Brucker for
Trakl oc International, LLC

John S. Yard, Trademark Exam ning Attorney, Law O fice 115
(Tomas V. M cek, Managi ng Attorney).

Bef ore Qui nn, Chaprman and Bucher, Adm nistrative Trademark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Trakl oc International, LLC, seeks registration on the
Princi pal Register of the mark TRAKLOC (standard character
drawi ng) for goods identified in the application, as
amended, as follows: *“netal building materials nanely
structural beans and posts for formng walls in residential
and comrercial structures” in International Cass 6.°

This case is now before the Board on appeal fromthe

final refusal of the Trademark Exami ning Attorney to

! Application Serial No. 76393557 was filed on April 10, 2002,
based upon applicant’s allegation of a bona fide intention to use
the mark in commerce.
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register this mark based upon Section 2(d) of the Trademark
Act, 15 U S. C. 81052(d). The Trademark Exam ning Attorney
has found that applicant’s mark, when used in connection
wth the identified goods, so resenbles the follow ng
registered mark as to be likely to cause confusion, to cause

m st ake or to deceive:

ReG STRATION No. 2628824 TRAC-LOC (standard character drawi ng)

for “flooring system conprising non-netal floor panels
and netal or plastic track for nmechanically
interlocking the floor panels” in International d ass
19.2

Applicant and the Trademark Exam ning Attorney
submtted briefs. Applicant did not request an oral
hearing. W reverse the refusal to register.

The Trademark Exam ning Attorney takes the position
that applicant’s mark and registrant’s mark are highly
simlar in appearance and identical as to sound, connotation
and commerci al inpression; and that applicant’s and
regi strant’ s goods are both structural buil ding products,
meani ng they are highly related and woul d be sold through

t he sane channel s of trade.

2 Regi stration No. 2628824 issued to Premark RWP Hol di ngs,
Inc., on Cctober 1, 2002, reciting a date of first use in conmerce
at least as early as January 15, 2002.
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By contrast, in arguing for registrability, applicant
asserts that its mark, TRAKLOC, creates a different
conmercial inpression fromregistrant’s TRAC- LOC, and hence
its mark does not so resenble the cited mark such that there
is a likelihood of confusion; that these respective goods
are not related and will not nove through the sanme channels
of trade; and that all of these goods will be directed to
sophi sti cat ed purchasers.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing upon the issue of |ikelihood of

confusion. Inre E. |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973).

We turn first to the du Pont factor focusing on the
simlarity of the marks in their entireties as to
appear ance, sound, connotation and conmercial i npression.
In both marks, the termLOC is a phonetic equival ent of the
word “lock,” a highly suggestive term having the identi cal
connot ation, whether applied to netal building materials for
formng walls or to an interlocking panels conprising a
flooring system Simlarly, the TRAC or TRAK (i. e.
“track”) termnology is highly suggestive of these

respecti ve goods.
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As to the cited mark, applicant argues that it is
significant that registrant’s presentation of its mark joins
the terms TRAC and LOC with a hyphen. Applicant argues that
a hyphen draws attention to itself, creating a pause between
the two terns.® However, we agree with the Tradenark
Exam ning Attorney that the hyphen in registrant’s cited
mark is actually not dividing these words. Rather, it is
pl aced in a natural break between the two words maki ng up
this mark, linking the two words, as is often the case with
conmpound words. We find that punctuation and simlar
synbol s generally do not change the comercial inpression of

a mrk. Inre Burlington Industries, Inc., 196 USPQ 718,

719 (TTAB 1977) [“[ Al n exclamati on point does not serve to
identify the source of the goods”]. Hence, the cited mark
“Wll be pronounced precisely the sane as applicant’s non-

hyphenated mark and create precisely the sane connotation.”
Trademark Examining Attorney’s brief, pp. 4-5.

Applicant also argues that registrant’s mark “correctly

spells” TRAC while its own proposed mark m sspells TRAK in a

3 In support of this proposition, applicant subnitted the

rel evant pages on hyphen use for witers of prose from The Longman

Handbook For Witers and Readers. There is a problem however,
with this subnission. The Trademark Exam ning Attorney objected
to this evidence because the excerpt was submitted for the first
time with applicant’s appeal brief. Inasnmuch as this material was
not tinely and properly introduced into the record, the Trademark
Examining Attorney's objection is sustained, and this evidence has
not been considered in reachi ng our decision.
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“fanci ful” manner, suggesting to prospective purchasers that
t hese goods may be “unconventional” in sone way.

Applicant’s brief, p. 4. However, again, we agree with the
Trademar k Exam ning Attorney that the TRAC prefix in the
registrant’s mark is not a dictionary termeither — both
“Trac” and “Trak” appearing to be equally fanciful

m sspel lings of the word “Track.”

Furthernore, as to the slight difference in appearance
bet ween these two marks, the Trademark Exam ning Attorney
correctly argues that the test of |ikelihood of confusion is
not whet her the marks can be distingui shed when subjected to
a si de-by-side conparison.

On this factor, we conclude that the marks are quite
simlar as to appearance, and virtually identical as to
sound, connotation and commercial i npression.

We turn next to the du Pont factor focusing on the
rel ati onship of the goods as described in the application
and the goods listed in the cited registration.

In support of his position that the goods are cl osely
rel ated, the Trademark Exam ning Attorney argues that the
fact that registrant’s panels are secured by a track
i ndi cates the goods are “structural building nmaterial s”
not surface floor coverings such as floor tiles, carpets or

resilient surface coverings typically found at flooring
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stores. As such, the Trademark Exam ning Attorney argues
that both applicant and registrant will be marketing
structural building materials. Trademark Exam ni ng
Attorney’'s appeal brief, p. 5.

Appl i cant argues strenuously that the Trademark
Exam ning Attorney has failed to provide sufficient evidence
showi ng that the goods are related in order to support a
finding of |ikelihood of confusion.

By contrast, the Trademark Exam ning Attorney argues
that he has provided copies of ten representative third-
party registrations showing that the types of applicant’s
and of registrant’s goods are manufactured and marketed by
the sane parties and sold under the same mark. He argues
that these third-party registrations have probative value to
the extent that they serve to suggest that the goods |isted
therein, nanely structural building beans and posts, on the
one hand, and flooring systens, on the other hand, are of a
kind that may emanate froma single source. Inre Infinity

Broadcasting Corp. of Dallas, 60 USPQ2d 1214, 1218 (TTAB

2001), citing In re Albert Trostel & Sons Co., 29 USPQ2d

1783, 1785-86 (TTAB 1993); and In re Mucky Duck Mustard Co.,

Inc., 6 USPQ2d 1467, 1470 at n.6 (TTAB 1988).
Appl i cant counters that these third-party registrations

do not support the position taken by the Trademark Exam ni ng
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Attorney, but rather that they actually denonstrate that

wood bui |l di ng products are general ly manufactured and/ or

mar ket ed by different conpanies than those that manufacture

and/ or market netal building products.

The Trademark Exam ning Attorney dismsses this

argunent as foll ows:

It is further worth noting that the

regi strant’s goods, |ike many buil ding
materi al products, are conprised of both
met al and non-netal conponents, further
rendering the material conposition argunent

as insignificant. Additionally, the

cl assification of goods distinction between
international class 6 netal building products
and class 19 non-netal building products

nei ther creates nor recogni zes separate
channels of trade. ...The fact that the
United States Patent and Trademark O fice

cl assifies goods or services in different

cl asses does not establish that the goods and
services are unrel ated under Trademark Act
Section 2(d), 15 U S.C. 81052(d). The

determ nati on concerning the proper
classification of goods or services is a
purely adm nistrative determ nation unrel ated
to the determ nation of |ikelihood of
confusion. [citations omtted] For the
foregoi ng reasons, the applicant’s attenpts

to distinguish the goods of the applicant

nmust be consi dered unpersuasi ve.

Trademar k Exam ning Attorney’ s appeal brief,

pp. 7-8.

While we certainly agree with the Trademark Exam ni ng

Attorney that the difference in International

Cl assification

is not determnative herein, we are unwilling so easily to

dism ss the significance of the material conposition of the
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structural building materials or the floor panels,
especially when interpreting the probative val ue of fewer
than ten third-party registrations having both types of
goods, which constitutes the totality of evidence in the
file. Furthernore, we disagree with the Trademark Exam ning
Attorney’s conclusion that applicant’s and registrant’s
goods are related nmerely because both can be characterized
as “structural building products.”

To the extent it is significant to our determ nation
t hat applicant’s beans and posts are netal and registrant’s
flooring panels are non-netal, we find that only one of the
regi strations based on use submtted by the Trademark
Exam ning Attorney has both nmetal structural beans and posts
and non-metal flooring panels.* This too is a registration
based on a foreign registration (Canadian), but that also
has dates of use in commerce for the two rel evant cl asses of
goods. Registration No. 2449404 (PROMALL). However, this
is arather thin reed upon which to base a finding of a

rel ati onshi p between these goods. Absent any other evidence

4 In his brief, the Trademark Exarmi ning Attorney highlights

three of the ten registrations in particular. However, while two
of these three registrations [Reg. No. 2486509 ( AMANCO and design)
and Reg. No. 2645059 (BI-STEEL)] list metal beans and posts as
wel |l as non-netal flooring panels, both are registrati ons based
upon Section 44 of the Act — not on use in commerce in (or wth)
the United States. Hence, they are of nost linmted probative

val ue. See Miucky Duck Miustard, supra at 1470 n. 6.
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in the record to show the rel ationship of these respective
goods, we cannot agree with the Trademark Exam ning Attorney
that these goods “are highly related.” Rather, on this
record, we find that the respective goods, as identified,
are not rel ated.

As to a related du Pont factor, given our finding that
the Trademark Exam ning Attorney has not shown these goods
to be related, we agree with applicant that absent any ot her
evi dence, we also cannot find that they are likely to travel
t hrough the sanme channels of trade as the registrant’s
goods.

As to the du Pont factor focusing on the conditions
under which and buyers to whom sal es are nmade, applicant
argues that the |ikelihood of confusion will be m nimzed by
the care in purchasing taken by the relatively sophisticated
purchasers involved herein. On its face, registrant’s
description of goods suggests that these are not systens
designed for installation by the do-it-yourselfer.

Simlarly, while the involved application has no |imtations
on channels of trade or classes of purchasers, applicant has
asserted that its goods are typically purchased by
contractors and civil engineers, and that such professionals
are careful to specify the source of the netal structura

menbers to be purchased.
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Upon reviewing the entire record herein, especially
gi ven the circunmstances surroundi ng the purchase of
applicant’s goods, we accept fromthe identification of
goods that the only overlap of purchasers between
applicant’s goods and registrant’s goods invol ves persons
skilled in the building trades, who are sonmewhat
sophi sticated, and wll exercise care in purchasing the
i nvol ved goods fromthe correct source.

In conclusion, while we find that the marks are
simlar, they are also highly suggestive. W also find, on
this record, that these goods are not related, they do not
necessarily nove through the sane channels of trade, and the
goods woul d be selected with care by sophisticated

pur chasers.

Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is hereby reversed.



