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Before Sims, Hohein and Walters, Adm nistrative Tradenark
Judges.

Qpi ni on by Hohein, Adm nistrative Tradenmark Judge:

Cnema Ride, Inc. has filed an application to register
the mark " DI NNERS2NI TE" for the services of "arranging di nner
reservations for others."’

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant's mark, when applied to its services, so resenbles the
mar k " DI NI NGTONI GHT. COM " which is registered for the services of
"maki ng on-line restaurant reservations for others and providing

i nformati on about restaurants on-line by neans of a gl obal

' Ser. No. 76398622, filed on April 19, 2002, which is based on an
all egation of a bona fide intention to use the mark in conmerce.
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conput er network, as to be likely to cause confusion, or to
cause m stake, or to deceive.

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |ikelihood
of confusion. Inre E. 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity in the goods or services at issue and the
simlarity or dissimlarity of the respective marks in their
entireties.® Neverthel ess, inasnuch as applicant concedes in its
brief that the respective marks "are used on simlar services
that will likely be provided in the sanme channels of trade," and
since it is plain that the services at issue are identical in
part in that registrant's "making on-line restaurant reservations
for others" includes applicant's "arrangi ng di nner reservations

for others,” the principal focus of our inquiry is on the

simlarity or dissimlarity of the marks at issue.

? Reg. No. 2,377,278, issued on August 15, 2000, which sets forth a
date of first use anywhere and in commerce of March 10, 1999.

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods [or services] and differences
in the marks."
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Turning, therefore, to the simlarity or dissimlarity
of the respective marks, applicant argues in its brief that
registrant’'s "DI NI NGTONI GHT. COM' mark "differs substantially in
sound, appearance and neaning” in relation to applicant's
"Dl NNERS2NI TE" mark. Applicant contends, in particular, that
"the words 'dining' and 'dinners' are spelled differently, sound

differently and | ook very different when presented in witten

form" including the "double 'n'" and 'ers in the term"dinners”

which "is not found in [the word] '"dining' ." Applicant also

insists that its mark "utilizes the distinctive conmbi nati on of

the nunber '"2' in conjunction with the term'nite’ so as to form

the sound '2nite'." Wiile such sound and the word "tonight" in

registrant's mark "may sound alike," applicant insists that "they
do not provide the sane appearance when witten or viewed in
witten form"

Mor eover, when the respective nmarks are considered in
their entireties, applicant asserts that "a consumer woul d not be
confused" because the "spoken fornms of the marks present very
different sounds and inpressions.” Applicant, in this regard,
specifically points out that:

Agai n, "dinners" and "dining" sound very
different. One is plural, while the other is
singular. One enploys a short "i" sound,
whil e the other enploys a long "i" sound.

One is a noun, while the other is a verb.

One refers to a neal itself, while the other
refers to the act of eating a neal. Al in
all, consuners will readily appreciate the

di stinction between "di nners" and "dini ng"
when the terns are spoken in conjunction with
the marks at issue. As to "dot conf,
Applicant's mark includes no such terns and
the addition of these terns further
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di stingui shes the present mark fromthe mark

of the '278 registration.
As to the appearance of the respective nmarks, applicant urges
that "the distinction is even nore pronounced,"” reiterating that
"dinners' and 'dining' look different, and are in fact very
di fferent words as di scussed above,"” while "'2nite' and 'tonight'

al so appear very different in witten formas di scussed above

in detail." Applicant concludes, therefore, that "when studied
carefully, the marks at issue are very different in appearance,
sound and neani ng. "

In addition, applicant asserts that "the conditions
under which, and the purchasers to whom the sales wll be made

indicate [that] the marks at issue will not be confused."”

According to applicant, "consuners are generally sophisticated
when spendi ng di scretionary inconme on dining and will certainly
appreci ate the distinction between a 'dot coml service provider
and the reservation services provided in accordance with
Applicant's mark."” Neither applicant's nor registrant's
services, applicant contends, "are intended to be utilized in an
i mpul si ve manner," inasnmuch as for nost consuners, "nmaking
reservations is nore often than not a tinme consum ng and highly
t hought out process.” Thus, applicant insists, because consuners
"taki ng advantage of either Applicant's or Registrant's services
woul d carefully consider the source of the services to optim ze
their restaurant going experience,” no |ikelihood of confusion
exi sts.

Finally, applicant maintains that another "highly

rel evant” du Pont factor is the nunmber and nature of simlar
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mar ks in use on simlar goods and services. Applicant asserts
that, as shown by the copies of six third-party registrations
attached for the first tine to its brief,* "the terns 'dining or
"dinner' and 'tonight'" are "present in an exceptional nunber of
regi stered marks (two of which appear twice), nanely: "D NE OUT
TONI GHT CLUB"; " DI NNER TONI GHT"; "DRESS UP DI NNER TONI GHT"; and
"DI NNER TONI GHT" and design. "The fact that various marks use a
simlar conbination of terns," applicant argues, "is evidence as
to how dilute the terns are in the area of food rel ated goods and
services" and that the cited mark "DI NI NGTONI GHAT. COM' is entitled
to only a narrow scope of protection which should not include a
denial of registration to applicant's "Dl NNERS2NI TE" mar K.

The Exam ning Attorney, on the other hand, while
acknow edgi ng that the marks at issue are not identical and that
the differences referred to by applicant are apparent on the
basis of a side-by-side conparison, correctly points out in his
brief that the proper test for determ ning |ikelihood of
confusion is not whether the respective nmarks are distinguishable
on such a basis, but whether they create basically the sane
overall commercial inpression. The reason therefor is that a
si de- by-si de conparison is ordinarily not the way that custoners
will be exposed to the marks. Instead, it is the simlarity of

the general overall commercial inpression engendered by the marks

“ Wil e such evidence is untinely under Trademark Rule 2.142(d), the
Examining Attorney has not only offered no objection thereto on such
ground, but has discussed the registrations in his brief.

Accordingly, we have treated the third-party registrations as being of
record herein. See In re Nuclear Research Corp., 16 USPQ2d 1316, 1317
n. 2 (TTAB 1990).
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whi ch nust determne, due to the fallibility of nenory and the
concomtant |ack of perfect recall, whether confusion as to
source or sponsorship is likely. The proper enphasis is thus on
the recoll ection of the average purchaser, who nornally retains
only a general rather than a specific inpression of marks. See,
e.qg., Gandpa Pidgeon's of Mssouri, Inc. v. Borgsmller, 477
F.2d 586, 177 USPQ 573, 574 (CCPA 1973); Envirotech Corp. v.

Sol aron Corp., 211 USPQ 724, 733 (TTAB 1981); and Sealed Air
Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB 1975). In
addition, the Exam ning Attorney also correctly notes that when
mar ks woul d appear in connection with virtually identical goods
or services, the degree of simlarity between the marks necessary
to support a conclusion of a |ikelihood of confusion declines.
See, e.qg., Century 21 Real Estate Corp. v. Century Life of
Arerica, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed. Cr. 1992),
cert. denied, 506 U.S. 1034 (1994).

Wth the foregoing principles in mnd, we agree with
the Exam ning Attorney that, when considered in their entireties,
the marks " DI NNERS2NI TE" and " DI NI NGTONI GHT. COM' are so
substantially simlar in sound, appearance and conmerci al
i npression that, when used in connection wth the sanme or closely
rel ated services, confusion as to source or sponsorship would be
likely to occur. Plainly, the conponent terns "2NI TE" in
applicant's mark and "TONIGHT" in registrant's mark are phonetic
equi val ents and share the sane neaning or connotation. Wile the
initial ternms "DINING' and "DI NNERS' are not the sanme, they are

sufficiently simlar in sound and appearance, such that the
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differences therein are not likely to be fully recogni zed by
consuners | ooking to quickly secure a service to arrange or make
di nner reservations. Moreover, as the Exam ning Attorney
observes, the record discloses that such terns are quite simlar

in connotation, since The Anerican Heritage Dictionary of the

English Language (3rd ed. 1992) defines "dining" as "[t]o have

dinner." 1In view thereof, we agree with the Exam ning Attorney
that when terns as simlar in sound, appearance and neani ng as
"DINNERS" and "DINING' are respectively conbined with the
basically identical terns "2NITE" and "TONIGHT" to create the
expressions "DI NNERS2NI TE" and " DI NI NGTONI GHT, " the "overal
commercial inpression of the respective marks is highly simlar,"
notw t hstanding that registrant's mark al so includes the ".COM
suf fi x.

Specifically, as to applicant's contention that the
inclusion of the ".COM suffix in registrant's
"DI NI NGTONI GHT. COM' mark serves to adequately distinguish it from
applicant's "DI NNERS2NI TE" mark, the Exam ning Attorney correctly
points out in his brief that:?®

It is well settled that top-level domains

(TLDs), such as ".conf, are generic |ocators

for Internet website addresses and have no
meani ngful source identifying significance.

°* W note, in addition, that our principal review ng court has
indicated that in articulating reasons for reaching a conclusion on
the issue of |ikelihood of confusion, "there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has been given
to a particular feature of a mark, provided [that] the ultimate
conclusion rests on consideration of the marks in their entireties.”
In re National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed. Cir.
1985). For instance, according to the court, "[t]hat a particular
feature is descriptive or generic with respect to the invol ved goods
or services is one commonly accepted rationale for giving | ess wei ght
to a portion of a mark ...." Id.
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See CCBM comlInc. v. c-call.comlnc., 73

F. Supp. 2d 106, 53 USPQ2d 1132, 1136 (D. Mass.

1999) ("[the] '".com ... suffix is not a

relevant part of the mark, because '.com is

a generic |locator for domain nanes of web

sites dedicated to commercial use"); [and]

Brookfi el d Comruni cations Inc. v. Wst Coast

Entertain. Corp., 174 F. 3d 1036, 50 USPQd

1545[, 1559] (9" Gir. 1999) (MOVI EBUFF. COM

found to be essentially identical to

MOVI EBUFF) .... Thus the TLD appearing in

registrant's mark woul d be | ess significant

in creating a commercial inpression in the

m nds of consuners, and should be given

little, if any, weight in conparing the

respecti ve marks.
As the identification of registrant's services nmakes clear, its
"maki ng on-line restaurant reservations for others and providing
i nformati on about restaurants on-line" are rendered "by neans of
a gl obal conmputer network." The ".COM' suffix in registrant's
mark plainly is descriptive of such services, and accordingly is
entitled to essentially no weight, since it imediately conveys
the use of a global conmputer network in connection with
registrant's services. See, e.d., In re Oppedahl & Larson LLP,
71 USPd 1370, 1374 (Fed. Cr. 2004). 1In view thereof, the
sound, appearance, connotation and conmercial inpression of
registrant's "DI NI NGTONI GHT. COM' mark is basically unchanged by
the inclusion therein of the top |evel domain nanme ".COM"
i nasnmuch as such a nanme does not have service nmark significance
or source indicating capability. See, e.qg., 555-1212.comlnc. v.
Commruni cati on House International Inc., 157 F. Supp. 2d 1084, 59
USP2d 1453, 1457-59 (N.D. Cal. 2001); In re CyberFinancial . Net
Inc., 65 USPQ2d 1789, 1792 (TTAB 2002); In re Martin Contai ner
Inc., 65 USPQ2d 1058, 1060 (TTAB 2002); and 1 J. MCart hy,

McCarthy on Tradenmarks & Unfair Conpetition 87:17.1 (4th ed.
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2002) at 7-28.1 ["a top level domain ['(TLD)'] indicator [such as
".com] has no source indicating significance and cannot serve
any trademark [or service mark] purpose”; that is, "the TLD
".com functions in the world of cyberspace nuch |ike the generic
indicators '"Inc.,'" "Co.," or 'Ltd.' placed after the nane of a
conpany"] .

However, notw thstandi ng that the overall commerci al
i npressi on engendered by applicant's "D NNERS2NI TE" mark is
substantially simlar to that projected by registrant's
"Dl NI NGTONI GHT. COM' mar k, applicant maintains, as noted
previously, that the wording of the respective marks is weak, and
thus unlikely to cause confusion, as assertedly shown by the six
third-party registrations which it has submtted in support of
such proposition. W concur with the Exam ning Attorney that, as
stated in his brief, "the registrations submtted by applicant do
not even establish the relative weakness of the terns DI NI NG and
TONI GHT in connection with [dinner or restaurant] reservation
services. As the Exam ning Attorney accurately points out:

[ Fl]our of the six registrations submtted by

applicant are owned by the sane registrant

(Raley's Corporation). In addition, these

four registrations are for goods or services

unrelated to applicant's (and [the cited]

regi strant's) dinner reservation services.

Further, applicant's reliance on [another

registration for] the "DINE OUT TONI GHT CLUB"

mark is m splaced given that the registration

i nvol ves the distribution of discount coupons

of a variety of entertai nnment events rather

t han securing dinner reservations. Finally,

applicant has attached a registration for

conpl etely unrel ated goods, nanely, stuffing

m x, for the unitary expressi on DRESS UP

DI NNER TONI GHT. d early, the inclusion of

these third-party registrations is
unper suasi ve evi dence that the conbination of
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the terns DINNER and TONIGHT is at all weak

inrelation to the arrangi ng of dinner

reservations for others. :

Lastly, and contrary to applicant's assertion that
confusion is unlikely because "consuners are generally
sophi sti cat ed when spendi ng di scretionary inconme on dining" and
woul d exercise a high degree of care in selecting dinner or
restaurant reservation services inasnmuch as "nmaking reservations
is nore often than not a tine consum ng and hi ghly thought out

process,"” we agree with the Exam ning Attorney that the costs of
maki ng di ning "reservations nmust be considered relatively smal
financial expenditures.” Nothing in the record, noreover,
suggests ot herwi se. Consequently, and while not necessarily an
i mpul sive decision, it is still the case that selecting a dinner
or restaurant reservation service would not involve such a high
degree of cost and/or sophistication as to require nore care or
del i beration than woul d the ordinary act of sinply contacting a
di ning establishnment directly to nmake di nner reservations.

We accordingly conclude that consuners who are famliar
or acquainted with registrant's "DI Nl NGTONI GHT. COM' nmark for its
services of "making on-line restaurant reservations for others
and providing information about restaurants by neans of a gl obal
conput er network"™ would be likely to believe, upon encountering
applicant's substantially simlar "D NNERS2ZNI TE" mark for its
services of "arranging dinner reservations for others,"” that such
identical in part and otherwi se simlar services emanate from or

are sponsored by or affiliated with, the same source.

Deci sion: The refusal under Section 2(d) is affirmed.
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