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Qpinion by Drost, Admnistrative Trademark Judge:

On April 24, 2002, applicant Aspen Technol ogy, Inc.
applied to register the mark ASPEN ORION (in typed or
standard character form on the Principal Register for
goods and services ultimately identified as foll ows:

Conput er software for use in scheduling general
refining in Class 9

Li censi ng of conputer software for refinery scheduling
in Cass 35

Consulting and techni cal support services, nanely,
t roubl eshooting of conputer software problens for
general refinery scheduling in O ass 42.
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The application (No. 76399475) is based on an allegation of
a bona fide intent to use the mark in commerce.

The exanining attorney! has refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U.S.C. 8 1052(d)) because of a prior registration for
the mark ORION (in typed fornm) for “conputer software for
busi ness managenent of organizations engaged i n marketi ng,
di stribution, manufacturing, oil and gas, contracting and
fabrication” in Class 9.2

When the refusal was made final, applicant filed this
appeal .

When there is a question of likelihood of confusion,
we anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

USPQ2d 1201, 1203 (Fed. Cr. 2003). See also Inre E. |

du Pont de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

UsPQ@d 1894, 1896 (Fed. Cir. 2000).
We begin by considering the simlarities and
dissimlarities of the marks in the application and

registration. Applicant’s mark is ASPEN ORI ON.

! The current exami ning attorney was not the original exam ning
attorney in this case.
2 Registration No. 2,670,372, issued Decenber 31, 2002.
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Registrant’s mark is sinply the single word ORION. The
marks in the application and registration are for the words
al one wi thout any design or stylization. Neither word,
ASPEN or ORI ON, has any neani ng when used in association
wth the identified goods or services. Cbviously, the
marks are simlar to the extent that they both contain the
same word CRION. The marks are different because applicant
adds the word ASPEN as the first word of its mark.

Sinply adding words to a registered mark does not
necessarily elimnate the likelihood of confusion. The
Federal Circuit addressed a situation where the applicant
sought to register the mark JOSE GASPAR GOLD for tequila
and the mark GASPAR S ALE for beer and ale was cited as a

bar to registration. 1In re ChatamlInternationa

| ncorporated, 380 F.3d 1340, 71 USPQ2d 1944 (Fed. Cr

2004). The Court held that “[w]ith respect to JOSE, the
Board correctly observed that the term sinply reinforces
the i npression that GASPAR is an individual’s nane. Thus,
in accord with considerable case |aw, the JOSE term does
not alter the comrercial inpression of the mark.” Chatam
380 F.3d at 1343.

More specifically in this case, applicant argues that
the addition of its house mark ASPEN avoi ds confusi on.

“The ASPEN mark for conputer software and services in the
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refining process industries, including general refinery
scheduling, is well known to identify the source of the
goods and services as the Applicant.” Brief at 6.
Applicant indicates that it is the ower of twenty-five
registrations for the term ASPEN. Brief at 6. However,
the addition of a trade nanme or house mark to a registered

mar kK does not generally avoid confusion. Menendez v. Holt,

128 U. S. 514, 521 (1888). The addition of a house mark may
avoi d confusi on when there are recogni zabl e differences

bet ween the common el enents of the marks. See Rockwood

Chocol ate Co. v. Hoffman Candy Co., 372 F.2d 552, 152 USPQ

599 (CCPA 1967) (ROCKWOOD BAG O GOLD for candy not
confusingly simlar to CUP-O GOLD for candy). The board
has described the different effects the addition of a house
mark to a registered mark can have in a |ikelihood of
confusi on case:

[ Sjuch addition may actually be an aggravati on of the
I'i kel i hood of confusion as opposed to an aid in

di stinguishing the marks so as to avoid source
confusion. On the other hand, where there are sone
recogni zabl e differences in the asserted conflicting
product marks or the product marks in question are

hi ghly suggestive or nerely descriptive or play upon
comonly used or registered terns, the addition of a
housemark and/or other material to the assertedly
conflicting product mark has been determ ned
sufficient to render the marks as a whole sufficiently
di sti ngui shabl e.
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In re Christian Dior, S A, 225 USPQ 533, 534 (TTAB 1985)

(citations omtted) (Applicant’s LE CACHET DE DI OR
confusingly simlar to the regi stered mark CACHET).

In a case that is simlar to the present appeal, the
board found that there was confusion when applicant sought
registration of the termH LL-BEHAN S LUVBER JACK f or
retail hardware services and the exam ning attorney cited
the mark LUVMBERIJACK and design for finished | unber

products. In re H|l-Behan Lunber Conpany, 201 USPQ 246

(TTAB 1978). The board expl ained that:

And while the term “LUMBERIACK’ nmay possess somnme
suggestive significance as applied to registrant's

| umber products and to applicant's |unber yard retai
services, it is not descriptive thereof and in no way
devoid of the ability to function as a source

i ndi cator for the respective goods and services. Any
assertion to the contrary would be an affront to both
the cited registration and the registrati on sought by
appl i cant.

Thus, for purposes herein, the “LUMBERJIACK’ marks of
the parties are identical. |In such a situation, the
addi tion of applicant's house mark “H LL- BEHAN S~
thereto is not deened sufficient to distinguish the
mar ks as a whole and to avoid confusion in trade.

This is especially so when one considers that a
trademark or a service mark identifies an anonynous
source so that the average consuner in the marketpl ace
is, nore often than not, unaware of the producer of

t he goods sold under a nmark and often doesn't care, so
long as the quality of the goods identified by the
mark remains the same. Thus, if those individuals
famliar with registrant's “LUVBERIJIACK’ products were
to encounter “H LL-BEHAN S LUMBER JACK"’ stores at

whi ch | unber products are sold, there is nothing to
preclude them from assum ng that “H LL-BEHAN' is the
source of the "LUVBERJACK"' products and has
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established retail outlets to market them \ether it
be confusion of source or sponsorship, the likelihood
of such confusion is there and, as a consequence,
registrant's registered mark is a bar to the

regi stration sought by applicant.

Id. at 249-50.

As noted above, a “trademark or a service mark
identifies an anonynous source.” In this case, purchasers
famliar with the registered mark ORION are sinmply likely
to believe that the previously anonynous source has chosen
to identify itself.

Those already famliar with registrant's use of its
mark in connection with its goods, upon encountering
applicant's mark on applicant's goods, could easily
assune that "sassafras" is sone sort of house mark
that nmay be used with only sone of the "SPARKS" goods.
Conversely, those famliar with only applicant's mark
woul d, upon encountering the registered mark on

rel ated goods, assune that all "SPARKS" products cone
froma single source, and that that source was in sone
i nstances further identified with the words "by
sassafras.”

In re Apparel Ventures, Inc., 229 USPQ 225, 226 (TTAB

1986). See also In re C. F. Hathaway Co., 190 USPQ 343

(TTAB 1976) (HATHAWAY GOLF CLASSI C for knitted sports
shirts confusingly simlar to GOLF CLASSIC for nen’s hats).
Therefore, when we conpare the marks in their
entireties to determ ne whether they are simlar in sound,
appear ance, neani ng, and commercial inpression, we concl ude
that the identity of the comon term ORI ON outwei ghs the

difference of the addition of applicant’s house mark ASPEN
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The only difference between the nmarks is that the
previously unidentified source is now likely to be
considered to be ASPEN. Such a difference does not avoid
conf usi on.

Next, we consi der whether the goods and services of
the applicant and registrant are related. Applicant’s
goods are:

Computer software for use in scheduling genera
refining in Class 9

Li censi ng of conputer software for refinery scheduling
in Cass 35

Consulting and techni cal support services, nanely,

t roubl eshooti ng of conputer software problens for

general refinery scheduling in C ass 42

Regi strant’s goods are “conputer software for business
managenent of organi zati ons engaged in marketing,
di stribution, manufacturing, oil and gas, contracting and
fabrication” in Cass 9. “Conputer software for use in
schedul i ng general refining” and “conputer software for
busi ness managenent of organi zati ons engaged in ...oil and

gas” are very closely related. Applicant’s senior vice-
presi dent has described “general refining” as “the refining
of petroleumcrude oil into fuels (e.g., gasoline, jet,

diesel, heating oil), lubricants, and materials for further

petrochem cal processing.” Doyle declaration at 2. Both
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applicant’s and registrant’s goods and servi ces woul d be
used in the sanme industry, the oil and gas industry.
Applicant argues that registrant’s “suite of products
is used to create, nmaintain, manage, and syndicate
contracts and price lists. Oion Enterprise provides a
wor kf | ow approval process that encourages autonated
processes, thereby reducing costs, optim zing operations,
and elimnating human error.” Brief at 4 (internal
quotation marks omtted). To the extent that applicant is
attenpting to read limtations into the registrant’s goods,

we nust reject this argunent. Octocom Systens, Inc. v.

Houst on Conputers Services Inc., 918 F.2d 937, 16 USPQd

1783, 1787 (Fed. Cir. 1990) (“The authority is |legion that
the question of registrability of an applicant’s mark nust
be decided on the basis of the identification of goods set
forth in the application regardl ess of what the record may
reveal as to the particular nature of an applicant’s goods,
the particular channels of trade or the class of purchasers

to which the sales of goods are directed”). See also Paul a

Payne Products v. Johnson Publishing Co., 473 F.2d 901, 177

USPQ 76, 77 (CCPA 1973) (“Trademark cases involving the
i ssue of I|ikelihood of confusion nust be decided on the

basis of the respective descriptions of goods”).
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Both applicant’s software for use in scheduling
general refining and registrant’s software for business
managenent of oil and gas organi zations could be used in
the refining industry. Even if this software does not
overlap, it would be closely related. As the exam ning
attorney argues, applicant “has provided no cl ear
expl anation as to why busi ness managenent processes woul d
not include both event-based schedul i ng and day-t o-day
schedul i ng, nor why ‘busi ness managenent’ for organizations
engaged in oil and gas would not in the normal course
i ncl ude general refining scheduling and techni cal
operational matters.” Brief at unnunbered pp. 9-10.

Regardi ng the services, the exam ning attorney
submtted several registrations that show that software and
i censing and troubl eshooting software services are
associated with the same entity. See, e.g., Registration
Nos. 2,802,241 (software and troubl eshooting); 2,695,011
(software, licensing, and troubl eshooting); and 2,688, 189

(software and licensing).® In re Micky Duck Mustard Co., 6

USPQ2d 1467, 1470 n.6 (TTAB 1988) (Al though third-party

regi strations “are not evidence that the marks shown

3 W have not considered the exam ning attorney’s evidence to
the extent that it consists of pending applications. din
Corp. v. Hydrotreat, Inc., 210 USPQ 62, 65 n.5 (TTAB 1981)
(“I'ntroduction of the record of a pending application is
conpetent to prove only the filing thereof”).
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therein are in use on a commercial scale or that the public
is famliar with them [they] may have sone probative val ue
to the extent that they may serve to suggest that such
goods or services are the type which nay emanate from a

single source”). See also In re Infinity Broadcasting

Corp. of Dallas, 60 USPQ2d 1214, 1217-18 (TTAB 2001) and

In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1786 (TTAB

1993). W agree that registrant’s software and applicant’s
services are related. Custoners who are famliar with
registrant’s software for business managenent of

organi zations in the oil and gas industry would |likely draw
the conclusion that |icensing and troubl eshooting software
services for refining scheduling are sonehow associ at ed
with the same source

It “has often been said that goods or services need
not be identical or even conpetitive in order to
support a finding of likelihood of confusion. Rather,
it is enough that goods or services are related in
sonme manner or that circunstances surrounding their
mar keting are such that they would be likely to be
seen by the sane persons under circunstances which
could give rise, because of the marks used thereon, to
a mstaken belief that they originate fromor are in
sonme way associated with the same producer or that
there is an associ ati on between the producers of each
[ party’s] goods or services.” In re Mlville Corp.

18 USP2d 1386, 1388 (TTAB 1991). See also Tine

War ner Entertainment Co. v. Jones, 65 USPQRd 1650,
1661 (TTAB 2002).

Therefore, we find that applicant’s goods and services

are related to the registrant’s goods.

10
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Anot her point applicant argues is that the purchasers
in this case are sophisticated. In his declaration (p.3),
M. Doyle assert that its “custoners are sophisticated and
know edgeabl e, and thus unlikely to purchase its products
on i npul se.” The sophistication of prospective purchasers
can help avoid a determ nation that confusion is |ikely.
However, “even careful purchasers are not inmune from

source confusion.” In re Total Quality Goup Inc., 51

USPQ2d 1474, 1477 (TTAB 1999). See also In re Hester

Industries, Inc., 231 USPQ 881, 883 (TTAB 1986) (“Wile we

do not doubt that these institutional purchasing agents are
for the nost part sophisticated buyers, even sophisticated
purchasers are not immune fromconfusion as to source
where, as here, substantially identical marks are applied
to related products”). Here, even sophisticated purchasers
woul d likely assune that there is an associ ati on between
t he goods and services of applicant and registrant.
| nasnmuch as the only difference between the nmarks is the
presence of applicant’s house mark, these purchasers are
likely to assune that the source of registrant’s software
has sinply identified itself for the goods and services of
appl i cant.

Appl i cant al so argues that the “nunber and nature of

simlar marks in use on simlar goods shows that consuners

11
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wll not be confused.” Brief at 5. W are not persuaded
by applicant’s argunent. First, applicant’s evidence of

t hese marks consists of a list of registrations and
applications. This list of applications and registration
nunbers in Cass 9 contains only the mark and the status.
The “subm ssion of a list of registrations is insufficient

to make themof record.” In re Duofold, Inc., 184 USPQ

638, 640 (TTAB 1974). Second, including evidence for the
first time with applicant’s brief is normally untinmely. |In

re First Draft Inc., 76 USPQ2d 1183, 1192 (TTAB 2005)

(“Subm ssion of the TARR printout with its appeal brief,
however, is an untinely subm ssion of this evidence”).
Third, even if third-party registrations were properly made
of record, they would not denonstrate that the term ORI ON
was weak. “Much of the undisputed record evidence rel ates
to third party registrations, which admttedly are given
l[ittl e weight but which neverthel ess are rel evant when
evaluating |ikelihood of confusion. As to strength of a
mar k, however, registration evidence may not be given any

weight.” QO de Tyne Foods Inc. v. Roundy’'s Inc., 961 F.2d

200, 22 USP2d 1542, 1545 (Fed. Cr. 1992) (enphasis in

original). See also AMF Inc. v. Anerican Leisure Prods.,

Inc., 474 F.2d 1403, 177 USPQ 268, 269 (CCPA 1973) ("The

exi stence of [third party] registrations is not evidence of

12
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what happens in the market place or that custoners are
famliar with thent).

Fourth, regarding nost of the registrations and
applications, applicant has nerely submtted a |ist of
marks in Cass 9. The sinple fact that the marks are al
classified in Cass 9 is of no significance in determning
whet her there is a likelihood of confusion. The
classification systemis “for conveni ence of Patent and
Trademark O fice adm nistration, but not tolimt or extend
the applicant’s or registrant’s rights.” 15 U. S.C. 8§ 1112.
Therefore, even if we could consider third-party
regi strations, applicant’s list would not even support
applicant’s basic point that there are other ORI ON marks
regi stered for simlar goods. Class 9 is a large class and
the sinple fact that goods appear in that class hardly
i ndicates that the goods are related. Even with conputer
prograns, the O fice requires specificity in the
identification of goods because the fact that the goods are
in Cass 9 and they are both conputer prograns does not
mean that there is a |likelihood of confusion. See TMEP
§ 1402.03(d) (4'" ed. rev. April 2005):

Any identification of goods for conputer prograns nust

be sufficiently specific to permit determ nations with

respect to likelihood of confusion. The purpose of

requiring specificity in identifying conputer prograns
is to avoid the issuance of unnecessary refusals of

13
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regi stration under 15 U. S.C. 81052(d) where the actual
goods of the parties are not related and there is no
conflict in the marketplace. See In re Linkvest S A,
24 USPQ@2d 1716 (TTAB 1992). Due to the proliferation
of conputer prograns over recent years and the degree
of specialization that these prograns have, broad
specifications such as "conputer prograns in the field
of nmedicine” or "conputer prograns in the field of
educati on” should not be accepted unless the particul ar
function of the programin that field is indicated.

Finally, the exam ning attorney has discussed two
regi strations for which applicant has provided the
i dentification of goods and we will consider this
information to be of record. Certainly, the presence of
these regi strati ons does not support the registration of

other marks. Inre J.M Oiginals Inc., 6 USPQd 1393,

1394 (TTAB 1987) (“Finally, applicant has noted that there
are on the register four other marks containing the
designation ...and argues that therefore said marks should
be afforded a narrow, restricted scope when determ ning the
i kel i hood of confusion issue. There is a basic flawin
applicant's reasoning...[T]he third party registrations
relied upon by applicant cannot justify the registration of
anot her confusingly simlar mark") (parenthetical and
internal quotation marks omtted). Also, these
registrations for software for “designing, simnulating and
operating a production facility” and “a collection of

software to assist formulators and technol ogists in

14
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moni toring and tracking chem cal conpositions and providing
for the calculation of various elenents in chem cal
conpositions” are not as closely related as the goods in
the cited registration. Applicant’s goods are for oi
refining and the cited registrationis also in the oil and
gas industry. Therefore, it is nmuch nore likely that the
sanme purchasers woul d encounter both applicant’s and
regi strant’s goods and servi ces.

The | ast argunent that applicant makes is that there
has been no actual confusion. The Federal G rcuit has held
that the “lack of evidence of actual confusion carries

little weight.” Mjestic Distilling, 65 USPQRd at 1205.

The absence of actual confusion does not nean there is no

l'i keli hood of confusion. Gant Food, Inc. v. Nation's

Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390, 396 (Fed.

Cr. 1983); J & J Snack Foods Corp. v. MDonal d s Corp.

932 F.2d 1460, 18 USPQ2d 1889, 1892 (Fed. Cir. 1991).
Wi |l e we have considered applicant’s assertion in its brief
and the Boyl e declaration that there has been no actual
confusion, it does not persuade us that, in this ex parte
case where the registrant has not had the opportunity to
submt evidence, there is no |ikelihood of confusion.

Thus, when we conpare the mark ASPEN ORION with

registrant’s ORION mark, the identical term ORI ON woul d

15
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dom nate the marks. The marks’ simlarity in sound,
appear ance, neaning, and conmercial inpression outweigh the
difference. Therefore, a significant nunber of potenti al
purchasers are likely to assune that there is sone
connection or association between the sources of the goods
and servi ces.

Decision: The exam ning attorney’s refusal to
regi ster applicant’s mark under Section 2(d) of the

Trademark Act is affirned.
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