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Opi ni on by Chaprman, Adm nistrative Trademark Judge:

The two applications involved herein were filed on
April 25, 2002, by Gospel Misic Association (a Tennessee
corporation) to register on the Principal Register the

mar ks GVA and GVA and desi gn (shown bel ow),




Ser. Nos. 76400500 and 76400501

both for services anmended to read “educational services,
nanmel y, conducting sem nars, exhibitions, conferences and
wor kshops in the field of gospel nusic; entertai nment
services, nanely, organizing and conducti ng entertai nnment
exhibitions in the nature of gospel nusic shows; [and]

provi ding incentives to people to denonstrate excellence in
the field of gospel nusic through the issuance of awards”
in International Cass 41. Application Serial No. 76400500
(for the mark GVA) is based on applicant’s clainmed date of
first use and first use in commerce of 1964. Application
Serial No. 76400501 (for the mark GVA and design) is based
on applicant’s clained date of first use and first use in
commerce of April 15, 2002.

The Exam ning Attorney has refused registration in
each application under Section 2(d) of the Trademark Act,
15 U. S.C. 81052(d), on the ground that applicant’s mark
(GVA or GVA and design), when used in connection with
applicant’s identified services, would be likely to cause
confusion, m stake or deception with the registered mark
GVA for “arrangi ng and conducting educational conferences

and semnars” in International Cass 41 and “associ ati on
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services, nanely, pronoting the interests of nenbers of the
grocery manufacturers industry” in International Cass 42.1

When the refusal to register was made final, applicant
appeal ed in each application. Applicant and the Exam ni ng
Attorney have filed briefs, but applicant did not request
an oral hearing.

In view of the common questions of |aw and fact which
are involved in these two applications, and in the
interests of judicial econony, we have consolidated the
appeal s for purposes of final decision. Thus, we have
i ssued this single opinion.

Qur determ nation of |ikelihood of confusion is based
on an analysis of all of the facts in evidence that are
relevant to the factors bearing on the issue of |ikelihood
of confusion. Inre E |. du Pont de Nenmours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. G r. 2003). 1In any likelihood of confusion
anal ysis, two key considerations are the simlarities of
the marks and the simlarities of the goods and/or

services. See Federated Foods, Inc. v. Fort Howard Paper

! Registration No. 2102786, issued Cctober 7, 1997, to the
Grocery Manufacturers of America, Inc.; Section 8 affidavit
accepted, Section 15 affidavit acknow edged. The clai ned date of
first use and first use in commerce for both classes of services
is May 28, 1942.



Ser. Nos. 76400500 and 76400501

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976). See al so,
In re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Cir. 1997). Based on the record before us, we find
that confusion is |likely.

Turning first to a consideration of the cited mark and
each of applicant’s marks, applicant acknow edges that its
typed mark (GVA) is identical to the cited mark (GW).

This fact “weighs heavily against applicant.” In re
Martin’ s Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289, 1290 (Fed. Cir. 1984).

Wil e applicant’s second mark includes not only the
letters GVA, but also includes a design of a bird, a
partial -crescent shape and a rectangl e, nonethel ess, the
letters “GVA” woul d be the portion spoken by consuners in
calling for the services, and nust be considered the
dom nant part of the mark. See In re Appetito Provisions
Co., 3 USPQ2d 1553 (TTAB 1987). The design elenent is not
sufficient to distinguish the marks. Consuners are not
likely to renmenber this design, or if they do, they wll
view it as a variation of the registered mark GVA. In
fact, applicant apparently does use the GVA and design mark
as a variation of its own GVA mark

Appl i cant argues that the design in its second mark is

that of a dove; and that because a dove is “associated with
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Christian synbolismand the Christian religion generally,
applicant’s mark suggests a connotation that is closely
related to applicant and its gospel nusic services.”
(Brief, p. 7.) However, there is no evidence of record
that consuners woul d either perceive the bird design in
applicant’s mark to be a dove, or that they would relate a
dove design with Christianity. Applicant has al so pointed
to its ownership of Registration Nos. 2680861 and 2695420
for the marks DOVE AWARDS and the design of a dove, both
for, inter alia, an annual award programin the field of
gospel nusic. However, the fact that applicant owns these
registrations is not sufficient for us to find that
consuners viewing its GVA and design mark woul d
particularly note the dove portion of the design, or would
ot herwi se associate the mark with applicant.

W find that the cited mark and applicant’s GVA and
design mark are highly simlar in sound, appearance,
connot ation and commerci al i npression.

Turning next to a consideration of the respective
services, it is well settled that services need not be
i dentical or even conpetitive to support a finding of
I'i kel i hood of confusion; it being sufficient that the
services are related in some manner or that the

ci rcunst ances surrounding their marketing are such that



Ser. Nos. 76400500 and 76400501

they would |ikely be encountered by the sanme persons under
ci rcunstances that could give rise to the m staken beli ef
that they emanate fromor are associated with the sane
source. See Inre Martin's Fanous Pastry Shoppe, Inc.,
supra; In re Peebles Inc., 23 USPQ2d 1795 (TTAB 1992); and
In re International Tel ephone and Tel egraph Corporati on,
197 USPQ 910 (TTAB 1978).

It has been repeatedly held that, when eval uating the
i ssue of |ikelihood of confusion in Board proceedi ngs
regarding the registrability of marks, the Board is
constrained to conpare the services as identified in the
application with the services as identified in the
regi stration. See COctocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQ@2d 1783 (Fed. G r
1990); and Canadi an | nperial Bank of Conmerce v. Wlls
Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. G r. 1987).
As the Court of Appeals for the Federal Circuit stated in

Cctocom supra, 16 USPQRd at 1787:

The authority is |egion that the
guestion of the registrability of an
applicant’s mark nust be decided on the
basis of the identification of goods
[services] set forth in the application
regardl ess of what the record may
reveal as to the particular nature of
applicant’s goods [services], the
particul ar channels of trade or the

cl ass of purchasers to which sal es of

t he goods [services] are directed.
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And later the Court reiterated in Cunninghamv. Laser Colf
Corp., 222 F.3d 943, 55 USP2d 1842, 1846 (Fed. Cir. 2000):

Proceedi ngs before the Board are

concerned with registrability and not

use of a mark. Accordingly, the

identification of goods/services

statenent in the registration, not the

goods/ servi ces actually used by the

regi strant, frames the issue.

Applicant’s services are identified as “educati onal
services, nanely, conducting sem nars, exhibitions,
conferences and workshops in the field of gospel nusic;
entertai nment services, nanely, organizing and conducting
entertai nnent exhibitions in the nature of gospel nusic
shows; [and] providing incentives to people to denonstrate
excellence in the field of gospel nusic through the
i ssuance of awards.” Registrant’s services are identified
as “arrangi ng and conducting educational conferences and
semnars” in International Cass 41 and “associ ation
services, nanely, pronoting the interests of nenbers of the
grocery manufacturers industry” in International C ass 42.

Al t hough the Exam ning Attorney specifically refused
regi stration on the basis of both of the classes of
services (educational services and association services) in
the cited registration, we find that the registrant’s

associ ation services, being identified as relating to the

grocery manufacturing industry, are different in nature,
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channel s of trade and consuners fromapplicant’s services,
which are limted to the subject matter of gospel nusic.

Neverthel ess, the International C ass 41 services in
the cited registration are identified as “arrangi ng and
conducti ng educational conferences and semnars.” These
services, as identified, enconpass the nore specific
educational services in the field of gospel nusic offered
by applicant. Even if registrant actually offers its
educational services only with regard to topics of interest
to the grocery manufacturing industry and/or only to people
in the grocery manufacturing industry, as applicant argues,
its identification of educational services is not so

witten.? The Board cannot read restrictions into the

2 Applicant subnitted evidence, including printouts of pages from
registrant’s website and applicant’s website, photocopies of
brochures fromthe respective educational sem nars offered by
regi strant and applicant, and a printout from USPTO s Tradenark
El ectroni c Search System (TESS) of registrant’s rel ated

Regi stration No. 2104792 for the mark GVA and design for, inter
alia, “arrangi ng and conducting educati onal conferences and
semnars relating to the grocery products industry.” The
Examining Attorney argues that this extrinsic materia

constitutes a collateral attack on registrant’s registration and
is “inmperm ssible” to narrow the scope of registrant’s
educational services. (Final Ofice action, unnunbered page 2,
Brief, p. 5.) Applicant argues that registrant’s educati onal
services are so all inclusive as to be neaningless in attenpting
to ascertain whether the services relate to the same or disparate
fields; and that extrinsic evidence is therefore allowed.

(Brief, p. 10.) W disagree with applicant that the
identification of services in question is unclear or anbiguous,
thus allowing us to consider extrinsic evidence on registrant’s
services. Cf. In re Tracknobile, Inc., 15 USPQ@d 1152 (TTAB
1990). Although we disagree with the Exam ning Attorney that

evi dence fromthe registrant’s website and registrant’s brochures
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identification of services based on the cited registrant’s
name or because of a restricting phrase appearing in other
cl asses of services in the sane registration (or in the
sane class in registrant’s separate registration).

Turning next to the duPont factor of trade channels,
applicant contends that its services are advertised in
gospel music industry-rel ated magazi nes and through
personal invitations to applicant’s association events; and
that registrant does not advertise its grocery association
services in gospel nusic publications. Applicant further
argues that “even if the trade channels were sonewhat
related,” any initial confusion would be negated by a
m ni mum of effort and the purchasers’ determ ning they are
| ooking at sonmething related to the grocery manufacturing
i ndustry or to gospel nusic. (Brief, p. 15.) The problem
with applicant’s argunent is that, once again, even though
its services are restricted to the gospel nusic field, the
cited registrant’s are not restricted in any way as to
trade channels or purchasers. Therefore, we nust presune
in this adm nistrative proceeding that registrant’s

services are offered through all normal channels of trade

are not adnissible evidence in an ex parte appeal based on a
Section 2(d) refusal, such evidence is of very linmted probative
value on the issue of the rel atedness of the services because we
must consider the identification of services as witten.
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to all usual classes of purchasers for its general
educati onal services of “arranging and conducti ng

educati onal conferences and sem nars” (which conferences
and sem nars, because they woul d enconpass the subject
matter of gospel nusic, would include as consuners those
interested in gospel nusic). See Octocom Systens Inc. V.
Houst on Conputers Services Inc., supra; and Canadi an

| nperial Bank of Commerce v. Wlls Fargo Bank, supra.

Because applicant’s and registrant’s educati onal
services are legally the sane, we find that the channel s of
trade and the classes of purchasers are, at least in part,
t he sane.

Applicant argues that the purchasers of both
applicant’s and registrant’s services are sophisticated
professionals in their respective industries (e.g., food
manuf acturers such as Chiquita Brands International, Inc.,
Coca-Col a Enterprises Inc. and Del Monte Foods for
regi strant, and nusic industry professionals such as
songwiters, nusicians, radio stations and nusic publishers
for applicant); that nmenbership in these associations is
expensi ve and decisions to join are made with care; and
that registration for sem nars and conferences i s expensive
and frequently requires advance planning for travel and

sel ecti on of courses.

10
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Agai n, the consuners for registrant’s services nust be
deenmed to include consuners interested in educational
prograns related to gospel nusic, and they would thus be
the sanme consuners for applicant’s educati onal services.
Further, there is no limtation in either applicant’s or
registrant’s identified educational services as to the cost
of these sem nars, conferences, exhibitions or workshops.
Thus, both identifications can enconpass prograns that have
a mnimal cost. Likew se, both applicant’s and
registrant’s services, as identified, can be offered to the
general public.

Even if we assune sophistication of the purchasers of
t hese educational services, “even careful purchasers are
not i mmune from source confusion.” In re Total Quality
Goup Inc., 51 USPQRd 1474, 1477 (TTAB 1999). See al so,

W ncharger Corporation v. Rinco, Inc., 297 F.2d 261, 132
USPQ 289 (CCPA 1962); In re Deconbe, 9 USPQ2d 1812 (TTAB
1988); and In re Hester Industries, Inc., 231 USPQ 881, 883
(TTAB 1986) [“While we do not doubt that these
institutional purchasing agents are for the nost part

sophi sticated buyers, even sophisticated purchasers are not
i mmune from confusion as to source where, as here,
substantially identical marks are applied to rel ated

products”]. That is, even sophisticated purchasers of

11
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these legally identical services are likely to believe that
t he services emanate fromthe same source, when offered
under the involved identical and highly simlar marks. See
Wei ss Associates Inc. v. HRL Associates Inc., 902 F. 2d
1546, 14 USPQ2d 1840 (Fed. Cir. 1990); and Aries Systens
Corp. v. Wrld Book Inc., 23 USPQRd 1742, footnote 17 (TTAB
1992) .

Wth regard to applicant’s argunent that there has
been no actual confusion involving the mark GVA for the
respective services for several decades, that argunent is
not persuasive.® It may well be that there has been no
confusi on because, as applicant has asserted, registrant’s
educational sem nars, etc., have dealt with grocery
manuf acturing i ssues rather than gospel nusic. However, as
we have stated, our determ nation of |ikelihood of
confusion nust be based on the services as identified in
the cited registration. The registrant’s ownership of its
registration gives it the exclusive right to use the

registered mark in connection with the services specified

® Two officers/directors of applicant, Frank Breeden and John W
Styll, have filed declarations that there have been no reported
i nstances of actual confusion between applicant’s and
regi strant’s GVA nar ks.

The declarations did not refer at all to applicant’s GVA and
design mark, which has clained dates of first use and first use
in commerce of April 15, 2002.

12
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inthe certificate of registration. See Section 7(b) of
the Trademark Act, 15 U. S.C. 81057(b).

Applicant did have the option, if it wished to rely on
the asserted differences in the actual services with which
it and registrant use their marks, to obtain a consent
agreenent fromthe registrant. Witten consent agreenents
are highly persuasive in Board proceedings. See In re Four
Seasons Hotels Ltd., 987 F.2d 1565, 26 USP@R2d 1071 (Fed.
Cr. 1993).

Al so, Section 18 of the Trademark Act, 15 U S.C
81068, was amended in 1988 to deal with situations such as
the one presented here. Applicant could have filed a
petition to partially cancel the cited registration (i.e.,
request that the registration be anended to include
appropriate restrictive |anguage regarding the cited
regi strant’s educational services), but applicant did not
do so. See also, Section 14 of the Trademark Act, 15
U S.C. 81064.

In view of the fact that applicant’s GVA nmark is
identical to, and applicant’s GVA and bird design mark is
highly simlar to registrant’s mark, and the services are
legally identical, and therefore legally identical in
channel s of trade and purchasers, we find that applicant’s

marks for its identified services are likely to cause

13
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confusion with the mark in the cited registration, and
specifically with the services identified in International
Cl ass 41.

Decision: The refusal to register under Section 2(d)
is affirmed (based on the International C ass 41 services

in the cited registration) in each application.
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