THIS DISPOSITION IS NOT Mailed:
CITABLE AS PRECEDENT May 25éu2c?1%5r
OF THE TTAB

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re T.G Lee Foods, Inc.

Serial No. 76404232

Ava K. Doppelt of Allen Dyer Doppelt MIbrath & Glchrist,
P.A. for T.G Lee Foods, Inc.

Tracy Wi ttaker-Brown, Trademark Exam ning Attorney, Law
O fice 111 (Craig Tayl or, Managi ng Attorney).

Bef ore Hairston, Bucher and Rogers, Adm nistrative
Trademar k Judges.

Opi nion by Bucher, Adm nistrative Trademark Judge:

T.G Lee Foods, Inc., seeks registration on the

Princi pal Register of the mark FLAVOR FRESH BOTTLE! for goods
identified in the application, as anended, as foll ows:

“MI1k and dairy based |iquids, nanely,

flavored mlk, cream whipping cream half

and hal f, coffee creaner, butterm |k, al
sold in bottles,” in International C ass 29.!

1

Application Serial No. 76404232 was filed on May 6, 2002
based upon applicant’s allegation of a bona fide intention to use

the mark in commrerce under Section 1(b) of the Trademark Act, 15
U.S. C. 81051(b).
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This case is now before the Board on appeal fromthe
final refusals of the Trademark Exam ning Attorney to
regi ster this designation based upon the grounds that:

(i) the applied-for termis nerely descriptive under
Trademark Act Section 2(e)(1), 15 U . S.C. 81052(e)(1),
because, when considered in relation to the identified
goods, it describes a feature of applicant’s goods; and

(ii) this phrase so resenbles the follow ng three
marks registered in the United States Patent and Tradenmark
Ofice (and owed by three different registrants, according
to the records of the United States Patent and Trademark
Ofice)2 as to be likely, when used on or in connection with
t he goods of the applicant, to cause confusion, or to cause
m st ake, or to deceive under Section 2(d) of the Trademark

Act, 15 U.S.C. §1052(d):

REG STRATION No. 2293167 FLAVOR FRESH POUR SPOUT

for “fitment applicators, nanely, plastic screwtop caps sold
as a conponent of cardboard containers,” in International d ass
20;

and
for “non-dairy creanmer and egg products, nanely, egg
substitutes,” in International O ass 29;°3

2 At the tinme of the final Ofice action, the Tradenmark
Examining Attorney withdrew a fourth citation, to Registration
No. 2468424 of the mark FLAVORTIGHT BOTTLEfor “m |k sold in opaque
light resistant packaging,” in International Cass 29; and no
claimis made as to the word BOTTLE apart fromthe mark as shown.
3 Regi stration No. 2293167 issued to Morningstar Foods Inc.,
on Novenber 16, 1999, reciting dates of first use and first use
in coomerce at |least as early as March 1997. No claimis made as
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Rea sTrRAaTION No. 1386034 FLAVOR FRESH
for “coffee servers” in International dass 21;*

Rea sTrRaTION No. 0798247 FLAVOR FRESH
for “margarine” in International Cass 29;° and

Applicant and the Trademark Exam ni ng Attorney
submtted briefs. Applicant did not request an oral

heari ng.

Merely descriptive under Section 2(e)(1) of the Act

We turn first to the descriptiveness refusal. A term
is merely descriptive, and therefore unregistrabl e pursuant
to the provisions of Section 2(e)(1l) of the Trademark Act
if it inmediately conveys information of significant
ingredients, qualities, characteristics, features,
functions, purposes or uses of the goods or services with
which it is used or is intended to be used. Atermis
suggestive, and therefore registrable on the Principal

Regi ster without a showi ng of acquired distinctiveness, if

to the words POUR SPQUT for the goods in International O ass 20,
apart fromthe mark as shown, and no claimis nade as to the
words FLAVOR FRESH for the goods in International Cass 29, apart
fromthe mark as shown.

4 Regi stration No. 1386034 issued on March 11, 1986, reciting
dates of first use and first use in commerce at |east as early as
April 26, 1985; now owned by Kraft General Foods, Inc.; Section 8
affidavit accepted and Section 15 affidavit acknow edged.

° Regi stration No. 0798247 issued to Drew Chemi cal

Cor poration on the Suppl enental Regi ster on Cctober 26, 1965,
reciting dates of first use and first use in commerce at |east as
early as May 21, 1951; now owned by PVO Foods, I|nc.; renewed.
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i magi nati on, thought or perception is required to reach a
conclusion on the nature of the goods or services. See In
re Gyulay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. G r. 1987).
The question of whether a particular termis nerely
descriptive is not decided in the abstract. Rather, the
proper test in determining whether a termis nerely
descriptive is to consider the termin relation to the
goods or services for which registration is sought, the
context in which the termis used or is intended to be
used, and the significance that the termis likely to have
on the average purchaser encountering the goods or services

in the marketplace. See In re Abcor Devel opnent Corp., 588

F.2d 811, 200 USPQ 215 (CCPA 1978); In re Intelligent

| nstrunentation Inc., 40 USPQ2d 1792 (TTAB 1996); In re
Consolidated Ci gar Co., 35 USPQR2d 1290 (TTAB 1995); In re
Pennzoi |l Products Co., 20 USPQ2d 1753 (TTAB 1991); In r

Engi neering Systens Corp., 2 USPQ2d 1075 (TTAB 1986); and

In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB 1979).

Appl i cant argues that even if one were to concl ude
t hat each one of the three words that conprise this mark is
individually merely descriptive of applicant’s goods, the

uni que conbi nation is suggestive of the goods.
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However, we agree with the Trademark Exam ning
Attorney that the matter that applicant seeks to register
i edi at el y conveys knowl edge of a significant feature of
the goods for which this designation is used. The
| audatory nature of the words “Flavor Fresh” as applied to
applicant’s goods is evident.® The identification of goods
reveal s that the goods are “sold in bottles.” 1In the
context of applicant’s identified goods, there is nothing
i ndefinite, unexpected or incongruous about the conbination
of these three words, and no anount of thought or
i magi nation is necessary to determne the attri bute of
applicant’s products to which the phrase refers, i.e., that
applicant’s m |k and other dairy-based liquids are sold in

a “bottle” that maintains the “fresh flavor.”

Li kel i hood of Confusion under Section 2(d) of the Act

We turn next to the issue of |ikelihood of confusion.
Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing upon the issue of |ikelihood of

confusion. Inre E. 1. du Pont de Nenmours & Co., 476 F.2d

6 Consistent with this result, we note that the registrant in
Regi stration No. 2293167 disclai ned the words FLAVOR FRESH f or
its creaner and egg substitutes, and that FLAVOR FRESH f or
margarine in Registration No. 0798247 issued on the Suppl enenta
Regi st er.
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1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).

(1) Registration No. 2293167 — FLAVOR FRESH POUR SPOUT f or
plastic screw top caps, creanmer and egg substitutes

The Trademark Exam ni ng Attorney has denonstrated by
way of third-party registrations that several nmanufacturers
have regi stered the sane trademark for the goods including
those of applicant (e.g., mlk, whipping cream etc.) and
of Morningstar Foods Inc. (e.g., non-dairy creaner, egg
substitutes). While such registrations are admttedly not
evidence that the different marks shown therein are in use
or that the public is famliar wth them they neverthel ess
have sone probative value to the extent that they serve to
suggest that the goods listed therein are of the kinds
whi ch may emanate froma single source. See In re Al bert

Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993) and

In re Mucky Duck Mustard Co. Inc., 6 USPQR2d 1467, 1470

(TTAB 1988) at n. 6. Accordingly, we find the goods in
this cited registration and applicant’s goods to be

rel at ed.
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The marks are FLAVOR FRESH POUR SPOUT and FLAVOR FRESH

BOTTLE! The simlarities of these five-syllable terns as to
sound and appearance are fairly obvious on their face. The
Trademar k Exam ning Attorney al so argues that inasnuch as
applicant’s goods are all sold in “bottles,” the first and
nost dom nant portion of applicant’s conposite mark is
FLAVOR FRESH. As noted above, although each of the terns
in applicant’s mark is nerely descriptive, we find that the
first words in conposite marks are often the nost dom nant
portions of the marks.” Hence, in applicant’s designation,
arguably the term “Flavor Fresh” dom nate over the word
“Bottle.” Furthernore, when applicant’s designation and
this cited mark are conpared in their entireties, there is
a clear parallel construction between FLAVOR FRESH BOTTLE!
and FLAVOR FRESH POUR SPQUT. In the context of the
involved liquids, we find that the terns “pour spout” and
“pbottle” would both be perceived as indicating the nature

of the respective containers. Wile bottles and cardboard

! Even t hough registrant has disclained the words “Fl avor
Fresh” as applied to its creamer and egg substitutes, for

pur poses of our analysis under Section 2(d) of the Act, nerely
descriptive matter nmust still be given some considerati on when
conparing the marks in their entireties. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985) [THE CASH
MANAGEMENT EXCHANGE (with the words CASH MANAGEMENT di scl ai ned)
for conputerized cash nanagenent services held likely to be
confused with CASH MANAGEMENT ACCOUNT for various financial
services].
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contai ners having pour spouts inserted therein are
different, consunmers woul d perceive these designations as
variations on a thenme, indicating that both containers,

al beit different, contain fresh, flavorful products. In
short, when this application is conpared with Registration
No. 2293167, we find closely-related goods to be sold under
mar ks having quite simlar overall conmercial inpressions.

(2) Registration No. 1386034 — FLAVOR FRESH for coffee
servers

The Trademark Exam ning Attorney argues that
applicant’s goods (e.g., mlk, cream half and half, and
coffee creanmer) would often be placed next to the coffee
pot or carafe |like those of Kraft General Foods, Inc. The
mar ks are FLAVOR FRESH and FLAVOR FRESH BOTTLE!

We agree with the Trademark Exam ning Attorney that
FLAVOR FRESH for a coffee server or carafe creates the same
commerci al inpression as FLAVOR FRESH BOTTLE! for the mlKk
and coffee creaner served froma bottle. Both of these
designations will convey to prospective purchasers that the

containers maintain freshness and flavor for the |iquids
di spensed therefrom However, we acknow edge that FLAVOR

FRESH is a highly suggestive mark in this context and is

entitled to a relatively narrow scope of protection
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Al t hough personal experience tells us that coffee whiteners
m ght well be placed next to a coffee carafe, we find no
evidence in the record that these products are routinely
sol d under the sane mark; we find no convincing evidence

t hat prospective consuners woul d expect that applicant’s
dairy products and the cited goods, e.g., coffee servers,
emanate fromthe sane source; and the argunents as to food
products being i nexpensive, inpulse itens would not seemto
apply as clearly to coffee servers. Accordingly, we
reverse the refusal to register as to this cited

registration

(3) Registration No. 0798247 — FLAVOR FRESH for margarine

As in the previous registration, applicant has adopted
PVO Foods, Inc.’s entire mark as the first and nost
dom nant portion of its own conposite mark. Wile this
cited registration is on the Supplenental Register, it is
nonet hel ess entitled to protection against a substantially
simlar mark for closely-related goods. See In re The

Cl orox Conpany, 576 F.2d 305, 198 USPQ 337 (CCPA 1978)

[ ERASE for “laundry soil and stain renover” is likely to
cause confusion with STAIN ERASER, registered on the
Suppl emental Register, for “stain renovers”]. The

Trademar k Exam ni ng Attorney has denonstrated by way of
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third-party registrations that several manufacturers have
regi stered the sane trademark for applicant’s |listed goods
(e.g., mlk, cream etc.) and for margarine, the product

sold by PVO Foods, Inc. See In re Al bert Trostel, supra.

As to the two above-di scussed registrations for food
products, we note the significance of the du Pont factor
focusing on the conditions under which and buyers to whom
sal es of these respective products will be nade. The goods
in question are relatively inexpensive dairy products and
related food itens. Because such inexpensive products are
subj ect to inpul se purchasing decisions, potential
consuners are held to a | esser standard of purchasing care,
in turn increasing the |ikelihood of confusion as to the

source of the goods. Recot Inc. v. MC Becton, 214 F.3d

1322, 1329, 54 USPQRd 1894, 1899 (Fed. G r. 2000);

Specialty Brands, Inc. v. Coffee Bean Distributors, Inc.,

748 F.2d 669, 223 USPQ 1281 (Fed. GCir. 1984). Applicant
argues in a conclusory fashion, wthout any offer of proof,
that these products are not subject to inpulse purchasing

i nasmuch as consuners “pay attention to food products, and
exercise care in those purchases.” In this vein, applicant
concl udes that food consuners are “well-versed,”

“sophi sticated,” “know edgeabl e” and “di scrimnating.”
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Applicant’s appeal brief, p. 9. Absent sone conpelling
evi dence on this point, we find unpersuasive the argunent
that we should therefore find no |ikelihood of confusion
bet ween applicant’s designation and those in the two cited
regi strations that cover food products.

As to the du Pont factor focusing on the nunber and
nature of simlar marks in use on rel ated goods, applicant
correctly points out that these cited marks nust be vi ewed
as relatively weak inasnmuch as (i) none of the cited marks
consi st of coined or arbitrary words; (ii) one includes
di sclaimers and another is a registration on the
Suppl enental Register; and (iii) each of the cited
regi strations contain the words “Flavor Fresh” but they are
owned by three different, seemngly unrelated entities. As
a result, applicant argues that such weak marks are
entitled to only a low | evel of trademark protection, i.e.,
generally limted to the specific goods listed in the

registration, citing to In re Hunke & Jocheim 185 USPQ 188

(TTAB 1975) [no |ikelihood of confusion between DURABUL
regi stered for record books and applicant’s mark

H G DURABLE (with “Durable” disclained) as a trademark for
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stationery articles such as file folders and binders,
witing pads, papers, etc.].®

Not wi t hst andi ng any al | eged weaknesses in the cited
mar ks, as noted above in our discussion of the cited
regi stration on the Supplenental Register, even weak marks
are entitled to protection against registration by a
subsequent user of the sane or a substantially simlar mark
for the sane or closely-rel ated goods or services. See

Hol lister Incorporated v. Ident A Pet, Inc., 193 USPQ 439

(TTAB 1976) [Likelihood of confusion between | DENT-A- PET
for tattooing of pets for identification and | DENT- A- BAND
for cards inserted into bands bearing identification].

In conclusion, we find that applicant’s mark creates
the sane or a very simlar overall commercial inpression as
do the marks of the cited registrations, that applicant’s
goods nust be considered to be closely related to two of
the cited registrants’ identified goods, and that generally
potential consunmers for the cited dairy and rel ated food
items as well as for applicant’s dairy itenms will be making
i mpul se purchasi ng deci sions from anong i nexpensive goods.

Accordingly, we find that applicant’s mark, when used in

8 It is not clear to us fromthe Board s Hunke & Jochei m
reversal exactly what inpact the differences in spelling between
DURABUL and DURABLE may have played in the outcone of that
decision. There is no such variation in spelling involved in the
i nstant case.
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connection with the identified goods, so resenbles the

regi strants’ marks in Registration Nos. 2293167 and 0798247
as to be likely to cause confusion, to cause m stake or to
deceive, and we affirmas to these two cited registrations.
On the other hand, we reverse the refusal as to

Regi stration No. 1386034.

Deci sion: Although we reverse the refusal under
Section 2(d) of the Act as to Registration No. 1386034, the
refusals to register this mark (i) based upon Section
2(e)(1), and (ii) based upon two of the three registrations
cited under Section 2(d) of the Lanham Act (Registration

Nos. 2293167 and 0798247), are hereby affirned.



