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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Uni chema Chem e BV has appealed fromthe final refusa
of the Trademark Exam ning Attorney to register CLARUS as a
trademark for “chemcals for use in the manufacture of
cosnetics, perfune, toiletries, and personal care products;
chem cal preparations for the attenuation of ultraviolet

rays for use in the manufacture of toiletries, sun
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protection toiletries, and cosnetics.”?!

Regi strati on has
been refused pursuant to Section 2(d) of the Trademark Act,
15 U.S. C. 81052(d), on the ground that applicant’s mark so
resenbl es the mark KLARUS, previously registered for
“sul furized chenical additives for use in lubricants,”?
that, if used on applicant’s identified goods, it is likely
to cause confusion or mstake or to deceive.

Applicant and the Exam ning Attorney have fil ed appeal
briefs. Applicant did not request an oral hearing.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cir. 2003). 1In any likelihood of confusion analysis,
two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/ or

services. See Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In

1 Application Serial No. 76406829, filed May 8, 2002, and
asserting a bona fide intention to use the mark in comerce.
2 Regi strati on No. 2339203, issued April 4, 2000.
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re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ@d 1531
(Fed. Gr. 1997).

Turning first to the marks, they are identical in
pronunci ation, and highly simlar in appearance, the only
difference being the initial letters “C’ and “K’. Al though
during the course of exam nation applicant discussed at
sone length the different nmeani ngs of each of these
letters, the marks at issue are not sinply the individual
letters. 1In the context of the marks as a whole, with “C
and “K’ being conmon phonetic equival ents, the overal
i npression created by the marks is the sane. It is also
noted that there is no difference in the connotations of
the marks, since both are apparently arbitrary terns. In
this connection, we note applicant’s statenent, in its
response filed February 27, 2003, that:

Cl arus has no significance in the
relevant trade or industry or as
applied to the goods or services, no
geogr aphi cal significance, no surnane
significance, no neaning in a foreign
| anguage and no ot her neani ng or
significance other than as a mark

This brings us to a consideration of the goods. As
appl i cant has recogni zed at page 4 of its brief, “the
parties’ goods or services need not be identical or even

directly conpetitive to support a finding of |ikelihood of

confusion. |Instead, it is sufficient if the parties’ goods
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or services are related in sonme manner and/or the

ci rcunst ances surroundi ng their marketing are such that
they would be likely to be encountered by the sane persons
under situations that would give rise to the m staken
belief that they originate fromor are in sonme way
associated with the sanme entity or producer.” (citations
omtted).

In this case, both applicant’s and the registrant’s
goods are chemi cals. Applicant’s goods include chem cals
used in the manufacture of cosnetics, perfune, toiletries
and personal care products; the registrant’s goods are
identified as sulfurized chem cal additives for use in
| ubricants. Applicant, based on an exam nation of the
registrant’s website, has stated that the registrant’s
goods are “extrene pressure additives used to fornul ate
cutting and grinding fluids,” and extrapolates fromthis
that “the Registrant’s chem cals contain | arge amounts of
active and inactive sulfur, a substance used to nake
vul cani zed rubber, gunpowder, insecticides, and sulfuric
acid, anmong other things.” Applicant goes on to say that
“due to this high sulfur content, the Registrant’s
chem cals are typically fornulated into either straight oi
met al worki ng fluids or, when extrene pressure properties

are necessary, enulsified into soluble oils.” Brief, p. 6.
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The problemw th applicant’s statenents is that
applicant is attenpting to limt the registrant’s goods
fromthose identified in the registration to chem ca
additives with a high sulfur content. |ndeed, by the | ast
pages of applicant’s brief, it refers to the registrant’s
chemi cal s as being used solely to nmanufacture cutting and
grinding fluids, and it bases its argunents regarding the
goods, consuners and channels of trade on this contention.
However, the identification in the registration is for
“sul furized chem cal additives for use in lubricants.” As
appl i cant has recogni zed in the general statenent of
trademark principles found earlier inits brief, “it is
al so well established that |ikelihood of confusion nust be
determ ned on the basis of the goods set forth in the
application in question and the cited registration. See,
e.g., CBS Inc. v. Mirrow, 218 USPQ 198, 199 (Fed. Cir.
1983); Squirtco v. Tomy Corp., 216 USPQ 937, 940 (Fed. Cr
1983); Paula Payne Prod’s Co. v. Johnson Pub. Co., Inc.,
177 USPQ 76, 77 (CCPA 1973).” Brief, p. 5. Because there
is no nention in the identification of the anount or
percentage of the sulfur content, we cannot agree that the
registrant’s goods can only be used for the purposes set

forth by applicant, and not be used in |ubricants® which

% In her brief, the Examining Attorney contends that the
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mght in turn be used in toiletries and other personal care
products. In this connection, we take judicial notice of a

dictionary definition for “sulfur” that states it is “a
mld antiseptic in antidandruff shanpoos, dusting powders,
oi ntrents, and permanent-wave solutions.? Further, we note
that lubricants can be used in personal care products, as
shown by the identification in Registration No. 2390752,
made of record by the Exam ning Attorney, which includes
“Chemi cal additives, nanely...lubricant additives..., al
used in the cleaning and personal care market....”

Even if the registrant’s goods, as identified, were
not for use in lubricants used in toiletries and the |ike
(the sane types of products in which the applicant’s
chem cals could be used), the Exam ning Attorney has stil
provi ded evidence to show the requisite rel atedness of the
goods. Specifically, he has submtted a nunber of third-

party registrations which indicate that entities have

registered a single mark for chem cals or chem ca

“lubricants” in the registrant’s identification of goods would
enconpass personal lubricants. W believe that "persona
lubricants” are a different category of goods from “lubricants”
per se, and therefore we do not accept this interpretation or the
argunment s based on it.

* A Consuner’s Dictionary of Cosmetic Ingredients, 5'" ed. © 1999.
The Board may take judicial notice of dictionary definitions.

Uni versity of Notre Dame du Lac v. J. C. Gournet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).
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additives used in the manufacture of cosnetics, toiletries
and lubricants. See, for exanple, Reg. No. 2368519 for,
inter alia, chem cal additives, nanely, glycerine for use
in the manufacture of food, pharmaceuticals, cosnetics and
| ubricants; Reg. No. 2233871 for chem cals, nanely, wax
esters in mcrospherical formfor use in the manufacture of
cosnetics and lubricants; and Reg. No. 2190516 for

chem cals for use in the manufacture of cosnetics,
toiletries, polymers, textiles, industrial |ubricants and
sol vents.

Third-party regi strations which individually cover a
nunber of different itens and which are based on use in
commer ce serve to suggest that the |listed goods and/ or
services are of a type which may enanate froma single
source. In re Albert Trostel & Sons Co., 29 USPQRd 1783
(TTAB 1993).

In addition, the Exam ning Attorney has shown that
bot h applicant and the registrant sell chem cal products
for making both lubricants and cosnetics/toiletries. A
press rel ease found on applicant’s website
(www. uni germa. com) states that “Uniqgenma is a gl obal
specialty chem cal s business with an annual turnover of in
excess of $1 billion. The Lubricants business of Unigema

has one of the npbst extensive product portfolios of any
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supplier—+anging fromreliable industry standards to

n 5

tail or-made performance products. In addition, on one

page of the website, and in contiguous paragraphs, are
references to applicant’s lubricant and personal care
product activities:

Lubri cants

The business is a gl obal supplier of
formul ated lubricants used in
conpressors for refrigeration for
donesti c appliance and industrial and
commerci al equi pnent, and for
autonobil e air conditioning and air
conpressors. It supplies conponents
for synthetic autonobile engine and
gearbox oils as well as a w de range of
i ndustrial applications such as fire
resi stant hydraulic fluids and netal
wor ki ng fl uids.

Personal Care

Uni gema has a | eadi ng market position
in skin care, oral care, sun care and
phar maceutical ingredients.

| nnovations in this area have incl uded
t he devel opnent of new veget abl e- based
ingredients, actives for anti-ageing
creans, skin repair and nulti-
functional ingredients to conbine the
effect of noisturizing with

condi tioning and cleansing. Uniqgena’ s
exci pient products are used in the
pharmaceuti cal market and are al so used
in nutritional fornulations, food

addi tives and processing aids.

The Exam ning Attorney has al so nade of record an

excerpt fromthe registrant’s website (ww. ferro.con which

> Fromthe material in the website, it appears that “Uni gema”

a dba for applicant, Unichema Chem e BV.

i's
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lists, under “Markets we serve,” “Personal Care,
Phar maceuticals & Food Additives.”

Applicant dism sses the evidence that it nakes both
chem cals used in the production of cosnetics and chem cal s
used in the production of |ubricants because these two
types of chem cals are produced by two separate divisions
of applicant. However, we find that this evidence is
probative, because it shows that chem cal products for both
uses can emanate from a single conmpany. Purchasers of the
goods, even if they are aware that they are nmade by
different divisions of applicant, will still know that
there is one conpany which is their source. Moreover, the
record shows that the registrant al so nmakes chem ca
products for both the cosnetics and |ubricants industries,
a point which applicant ignores.

We agree with applicant that the purchasers of
applicant’s and the registrant’s goods are sophisticated.
To sone extent, it is their know edge of the chem cal
industry that will make them aware that the chem cal
products identified in the subject application and
regi stration can emanate froma single source. Nor does
the fact that the purchasers are sophisticated or
know edgeabl e make them i mmune from source confusi on when

the marks are as simlar as those at i ssue herein. A
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consuner who has heard good reports of KLARUS chem ca
additives will not realize, upon encountering CLARUS
chemcals, that this is a different trademark fromthe
phonetically identical KLARUS. Moreover, because of the
visual simlarity and aural and connotative identity of the
mar ks, even a sophisticated consuner m ght m sremenber or
m st ake CLARUS for KLARUS, or vice versa.

Finally, to the extent that there is any doubt as to
t he issue of |ikelihood of confusion, we follow the well-
established principle that such doubt nust be resol ved
agai nst the newconer and in favor of the prior user or
registrant. Inre Shell Gl Co., 992 F.2d 1204, 1209, 26
UsP2d 1687, 1691 (Fed. Cir. 1993). 1In re Pneunati ques,
Caout chouc Manufacture et Pl astiques Kl eber-Col onbes, 487
F.2d 918, 179 USPQ 729 (CCPA 1973). Here, not only is
applicant the newconer, but as far as the record shows, it
has not yet begun to use the mark.

Decision: The refusal of registration is affirned.
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