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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Bar’s Products, Inc.,
by change of nanme from Fre-Bar, |nc.

Serial No. 76415261

Julie A. Greenberg and Ronald W Citkowski of Gfford Krass
G oh Sprinkle Anderson & Ctkowski, P.C for Bar’s
Products, Inc.

Verna Beth Ririe, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Before Walters, Bucher and G endel, Adm nistrative TrademarKk
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Bar’s Products, Inc., seeks registration on the

Princi pal Register of the special formmark shown bel ow




Seri al

No. 76415261

for goods recited in the application as “cleaning conposition
for renoving insects fromnotor vehicles” in Internationa
Class 3.1

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exam ning Attorney to register
this mark given applicant’s failure to disclaimthe term “one
m nute” as required by the Trademark Exam ning Attorney.

Appl i cant and the Trademark Exam ning Attorney have
fully briefed the case. Although applicant had originally
requested an oral hearing, it |ater waived the schedul ed
hearing. W affirmthe refusal to register.

The issue herein is fairly straightforward. The
Trademar k Exam ning Attorney takes the position that the term
“one mnute” is nerely descriptive and should be discl ai ned.
By contrast, applicant argues “that the words are at nost
suggestive of the speed with which the cleaning solution
wor ks” and that it would be “inconsistent with the practice
of the Trademark O fice to require such a disclainer of these

words, as evidenced in the countless other registrations

! Application Serial No. 76415261 was filed by Fre-Bar, Inc. on
June 5, 2002 based upon applicant’s allegation of a bona fide
intention to use the mark in comrerce. Applicant has disclai nmed
the words “Bug renmover” apart fromthe nmark as shown. The
stippling in the drawing is for shadi ng purposes only. Applicant
changed its nane to Bar’'s Products, Inc. on August 8, 2002, and
this change was recorded with the Assignnment Division of the United
States Patent and Trademark Office at Reel 2602, Franme 0811
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whi ch incorporate the conmmon el enent ‘ ONE M NUTE w t hout
disclaimer.” Applicant’s brief p. 3.

As expl ai ned by the Trademark Exam ni ng Attorney,
Section 6(a) of the Trademark Act, 15 U S.C. § 1056(a),
states that the Ofice may require an applicant to disclaim
an unregi strabl e conponent of a mark. Inasnmuch as Section
2(e)(1) of the Trademark Act, 15 U.S.C. § 1052(e), bars the
registration of a mark which is nerely descriptive of the
goods, the Ofice may require that applicant disclaima
nerely descriptive portion of a mark. In the event that
appl i cant does not conply with this disclainer requirenent,
the Trademark Exam ning Attorney may refuse registration of
the entire mark.

Applicant takes the position that in the common
vernacul ar, the term“one mnute” is understood to nean
“right away,” not “to describe the period of tine technically
conprising sixty seconds.” Considering marks in third-party
registrations that have literal elenents specifying various
time periods, applicant contends that it is “absurd” to
conclude the Ofice had anal yzed during exam nati on the exact
anount of tine required for each subject product to perform
its function before making a determ nati on about
descriptiveness, and hence, the requirenent for a disclainer.

Applicant’s reply brief, pp 2 — 3.
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However, the Trademark Exam ning Attorney argues that
the record supports her position that a bug renover that
works in sixty seconds is indeed a desirable characteristic
of such a product:

As evidenced by the articles submtted with
the Final Ofice Action of January 9, 2004,
persons | ooking to renmove bugs or insects from
surfaces are aware that the task can be tine-
consum ng. For instance, a Novenber 2, 2002
article in The Boston d obe indicates that
whil e Dow s Bug & Tar Renover can be applied
and wi ped off, consuners would need to wait 15
m nutes after applying an oil before rubbing
it off for a simlar effect. Qher articles
suggest a bug and tar renover should sit on a
spot for a mnute or so (Qctober 29, 2000
Desert News article) while a baking soda paste
will renove bugs fromcars if the paste is
allowed to sit for a few m nutes before w ping
and rinsing (February 21, 1998 R chnond Ti nes
D spatch article). Since consuners are aware
of the imrediacy [sic] of renobving bugs from
vehicles (see, e.g., excerpts froma March 14,
2001 Pensacol a News Journal article and a May
11, 2000 Ol ando Sentinel article which advise
of the need to immedi ately renove bugs from
your car as the acid in bug stains wll eat
away at the paint finish), they will |ikely
find the quick-acting nature of a bug renoving
product a benefit. The applicant’s use of the
term“one mnute” tells the users of its
products that they can have bug-renovi ng
results in only “one mnute.”

The wording “ONE M NUTE” describes a
characteristic that would be very desirable to
peopl e using a bug renover on their car. The
wor di ng “ONE M NUTE,” when used in conjunction
W th a conposition for renoving insects from
not or vehicl es, describes a bug renover
conposition that, unlike sonme conpositions

whi ch users nust let sit on a vehicle for
several mnutes before wiping off, will be
effective in “ONE M NUTE.” The term “ONE
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M NUTE” tells users they need not wait nore
than “one m nute” before they w pe the bug
renover off the vehicle. After only “one

m nute,” users can wipe of[f] the applicant’s
bug renover and find the insects renpoved from
t he notor vehicle.

We agree with the Trademark Exam ning Attorney that
consuners of autonobil e appearance products may be presuned
to have experinented with a variety of different kinds of
products designed specifically to deal with the challenge of
renoving spl attered bugs fromthe front of an autonobile.
According to the record, some products require a | onger
soaki ng period after application but prior to w ping and/or
washing than is true of conpeting products. To the extent
that a manufacturer or nerchant of this type of product woul d
recommend spraying the liquid on the vehicle, waiting for a
mnute, and then rinsing it with a water hose or wiping it
off wwth a towel, the tine franme of “one mnute” (and
especially wwth this wording surrounding the nuneral “1")
seens to be a literal, sixty-second mnute rather than the
nore vague “wait a while,” do it “soon” or “right away.”

It is well settled that third-party registrations are
not conclusive on the question of descriptiveness. Each case
nmust stand on its own nerits, and a mark with a portion that
is unregistrable because it is nerely descriptive should not

be registered on the Principal Register without a disclainer

si nply because ot her marks appear on the register having
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simlar terns undisclained. The question of whether a term

is merely descriptive nust be determ ned based on the

evi dence of record at the tinme registration is sought.
Nonet hel ess, inasnmuch as both applicant and the

Trademar k Exam ning Attorney have cited to specific third-

party registrations on the federal trademark register

ostensi bly supporting their respective positions, we wll

| ook at themto see if we can detect a pattern. Applicant

has focused on a listing of marks, all of which contain the

term“one mnute,” where this termhas not been di scl ai ned:

THE ONE MINUTE for “books and teachi ng gui des concerni ng
DIET wei ght | oss programs”?

ONE MINUTE MORSEL for “entertainment services in the nature of a
tel evision series featuring nutritional

education”?®

THE ONE-MINUTE for “religious books”*

BIBLE

ONE MINUTE MAIL for “mail order sale of m croconputer hardware

ORDER and software”®

THE ONE MINUTE for “Christnmas tree stands”®

CHRISTMAS TREE

STAND

ONE MINUTE for “printed publications, nanmely, books in the

MEDITATOR field of stress and finding nmeaning in the
readers’ every day lives”’

2 Regi stration No. 2672540; the word “Diet” is disclained.

3 Regi stration No. 1880128.

4 Regi stration No. 1847344; the word “Bible” is disclained.

5

Regi strati on Nunber 1780677; the words “Mail Order” are
di scl ai ned.

® Regi stration No. 2044217; the words “Christmas Tree Stand” are
di scl ai ned.
! Regi strati on Nunber 2473664; the word “Meditator” is

di scl ai ned.
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»n 8

ONE MINUTE for “skin cleansing |otion

MANICURE
ONE MINUTE for “books, workbooks, manuals, and video tapes and
NETWORKER books sold as a unit, in the field of network
mar ket i ng training”?
ONE MINUTE for “online trading services to facilitate the sale
SHOPPER of goods by others via a conputer network and
affiliate program online auction services via a
gl obal conputer network; and online retai
services featuring a variety of genera
mer chandi se” *°
ONE MINUTE for “educational and entertai nnent services, nanely,
MILLIONAIRE conducting seminars and | ectures, both live and

over the Internet, for financial enlightennent in
support of personal goals and achi evenents; a
continuing series of television shows and radio
broadcasts, all on the subject of financial

enl i ghtennment in support of personal goals and
achi evenment s” !

By contrast, the Trademark Exam ning Attorney has
submtted copies of third-party registrations with marks
having time frames ranging fromtwo mnutes up to thirty
m nutes, where the wording nami ng the respective tine framnes

has been disclained in each registration:

for “providing custom zed information to
prospective students in the field of
under gr aduat e, graduate and conti nui ng
education via the Internet”??

imute Advisor
[ “ 2 Minute Advisor” di scl ai ned]
THE 5 MINUTE MIRACLE for “series of video tapes relating to
[ standard character draw ng, exerci se”®

di scl ai nred nmateri al
under | i ned]

Regi strati on Nunmber 2500082.
Regi strati on Nunber 2646068.
10 Regi strati on Nunmber 2459213; the word “Shopper” is disclained.
1 Regi strati on Nunber 2754128.
12 Regi strati on Nunber 2706361.
13 Regi strati on Nunber 2391295.
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5 MINUTE MIRACLE
MANICURE

BANK ONE FIVE MINUTE
MORTGAGE

VIP 10 MINUTE MEAL

10 MINZETE
PRESCRIPTIONS

di scl ai nmed]

THE 10 MINUTE TUNE-UP

10 MINUTE MIRACLE

THE 15 MINUTE CHEF

[ “ 10 MINUTE PRESCRIPTIONS”

BEHR 15 MINUTE QUIK-FIX

20-MINUTE LEARNING

CONNECTION
20 MINUTE MILLIONAIRE

CINDY ROWE 30 MINUTE

WINDSHIELD REPAIR

14
15
16
17
18
19
20
21
22
23
24

Regi strati
Regi strati
Regi strati
Regi strati
Regi strati
Regi strati
Regi strati
Regi strati
Regi strati
Regi strati
Regi strati

on
on
on
on
on
on
on
on
on
on
on

Nunber
Nunber
Nunber
Nunber
Nunber
Nunber
Nunber
Nunber
Nunber
Nunber
Nunber

for “fingernail strengthener and finger
nail col or enamel”*

for “banking services”?®

for “frozen foods, nanely, frozen
veget abl es with sauce”'®

for “pharnmacy services”?

for “educational services, nanely,
conducting seminars and courses in the
all eviation of pain and stress in the
human body to pronote better health”!®

for “manual | y operated exercise
equi prent ” 19

for “printed recipes that appear in
newspapers; recipe cards and books,
magazi nes and panphl ets on the subject
of food and cooki ng” and “entertai nnent
in the nature of on-going radio,
tel evision and cabl e tel evision
progranms in the field of food and
cooki ng” %°

for “wood stripping and cl eani ng
preparat i ons”?

for a “series of non-fiction books”??

for “pyram d structure rmulti-Ievel
mar ket i ng busi ness services”?®

for “autonobile w ndshield repair
service”

1545079.
2070669.
21550109.
2421850.
2011881.
2468335.
2558227.
2063300.
2698773.
2370676.
1980851.
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30 MINUTE CLOSET for “closet organizer system conprised of

MAKEOVER partitions, adjustable shelving, hanging
rods, hangers and installation hardware,
sold as a unit”?®

I n maki ng deci si ons about nere descriptiveness, it is
i ncunbent upon the Trademark Exam ning Attorney to take into
consideration the context in which the mark is intended to be
used in connection with the identified goods, and the
possi bl e significance that the mark, or any portion of the
mar k, woul d have to the average purchaser of the goods in the
mar ket pl ace. Yet, in support of its position, applicant
clainms that it is “absurd” to believe that Trademark
Exam ni ng Attorneys, in deciding the issue of nere
descriptiveness on behalf of the Trademark O fice, actually
make a determ nation as to whether or not the tinme period
contained within a mark actually prescribes the anount of
tinme required to effectuate each product or service. 1In
effect, the Trademark Exami ning Attorney argues that, indeed,
this is done with each such application.

It is true that the tinme periods in the marks chosen by
the Trademark Exami ning Attorney are for somewhat | onger
periods of time than “one mnute.” Yet, while we do not have
access to the underlying files, presumably a cl oset nmakeover
kit [ 30 MINUTE CLOSET MAKEOVER] coul d reasonably be installed in

thirty mnutes. Simlarly, it seens |ikely that G ndy Rowe

2 Regi strati on Nunber 2055819.
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Aut o d ass [ CINDY ROWE 30 MINUTE WINDSHIELD REPAIR] is able to
repair cracked w ndshields in half an hour or less. It was
probably determ ned that one quarter of an hour is the tine
it will take to prepare the neals in THE 15-MINUTE CHEF, whil e
ten mnutes should be tinme enough to prepare a frozen neal

[ VIP 10 MINUTE MEAL] or get a prescription filled [E.«E'.!ﬁ’-ﬁ] . Is
it equally realistic to believe that “one mnute” is all the
time one needs to leave this liquid product to do its work on
the front of a vehicle? The record tells us it is.

By contrast, the activities in the registrations
applicant has highlighted involve neditating or reading the
Bi bl e, losing weight or making a mllion dollars,? |earning
about conputer networking or ordering conputer equipnent
online. These nerchants or manufacturers, when selecting
“One Mnute” as part of a mark for such activities,
legitimately anticipate that potential consuners will view
this termas suggesting the activity can be done nore quickly
t han one m ght expect, or with mninmal effort — but not as a

realistic instruction for the prospective custoner to set

aside a sixty-second interval to conplete the activity.

26 Wiile twenty minutes may be realistic for the length of tine
it takes to review an el ectronic book on getting involved in a
pyrani d schene [ 20 MINUTE MILLIONAIRE] (see registration at footnote
23), it is unlikely one could conplete an enlightening personal
financial seminar within sixty seconds [ONE MINUTE MILLIONAIRE] (see
registration at footnote 11).
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Finally, the stark presence of the nuneral “1” in a
circle within applicant’s conmposite mark reinforces the idea
of a sixty-second interval conprising “one m nute” rather
t han suggesting the consuner sinply wait “a mnute.”

Accordingly, we find that applicant’s choice of “One
Mnute” in its conposite mark conveys specific information
about a tinmed interval, and that consunmers woul d be | ooking
to another literal designation not present on this conposite
to find a source indicator for this product. Hence, we
affirmthe refusal of the Trademark Exam ning Attorney to
register this matter absent a disclainer of the unregistrable

conponent, “One Mnute.”

Deci sion: The requirenment for a disclainer of the “One
M nute” portion of the mark herein on the ground that this
phrase is nerely descriptive in connection with the
identified goods is affirned.

However, in accordance with Trademark Rule 2.142(gq),
this decision will be set aside and this application wll be
returned to the Trademark Exam ning Attorney to place in
condition for publication for opposition, if applicant, no
nore than thirty days fromthe mailing date of this decision,

subm ts an appropriately worded disclainer, nanely:
No claimis nade to the exclusive right to use
“One Mnute” and “Bug Renover” apart fromthe

mar k as shown.
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