THIS OPINION IS CITABLE AS
PRECEDENT OF THE TTAB

Mai | ed:
June 23, 2006

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Serial No. 76424575

WIlliamF. Lawence and Marilyn Matthes Brogan of Frommer
Law ence & Haug LLP for Viventia Biotech Inc.

Yong Oh (Richard) Kim Trademark Exam ning Attorney, Law
Ofice 115 (Tomas V. M cek, Managi ng Attorney).

Bef ore Seeherman, Hohein and Rogers, Admi nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Viventia Biotech Inc., a Canadian corporation, has
appeal ed fromthe final refusal of the Trademark Exam ni ng
Attorney to regi ster ARMED ANTI BODI ES as a trademark and
service mark for, respectively, the goods and services
which currently are identified as foll ows:

Bi ol ogi cal preparations for use in the

manuf act ure of bi opharnmaceutical and
bi ot echnol ogy products (C ass 1);
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Bi ophar maceuti cal and bi ot echnol ogy
reagents nanely hybri doma- gener at ed
anti bodi es and mamual i an anti bodi es and
reconbi nant fragnents thereof for

medi cal diagnostic use in the treatnent
of cancer; bi opharnaceuti cal
preparations for use in inmunotherapy
and di agnostics, nanely nonocl onal

anti bodi es and bi ndi ng fragnents

t hereof and i mmunoconj ugat es,
particularly for treatnment of cancer;
bi ot echnol ogy products for use in

i mrunot her apy and di agnostics, nanely
nonocl onal anti bodi es and bi ndi ng
fragnents thereof and i nmunoconj ugat es,
particularly for the detection and
treatnent of cancer (Cass 5); and

Research and product devel opnent

services in connection with the

bi ophar maceuti cal and bi ot echnol ogy

i ndustries (O ass 42).1
Regi stration has been refused pursuant to Section 2(e)(1)
of the Trademark Act, 15 U . S.C. 81052(e)(1), on the ground
that applicant’s mark is nmerely descriptive of its
identified goods and services.

The appeal has been fully briefed. Applicant did not

request an oral hearing.

Bef ore di scussing the ground for refusal, we nust

address an objection by the Exam ning Attorney. Wth its

! Application Serial No. 76424575, filed June 26, 2002,

asserting a bona fide intent to use the mark in comerce, and a
claimof priority of January 16, 2002, under Section 44(d) of the
Tradenmark Act, based on Canadi an application No. 1,128,376. The
Canadi an application subsequently issued on April 19, 2004, and
appl i cant has clained Section 44(e) of the Act as its basis for
registration. Ofice records show that the Section 44(e) basis
has been accept ed.
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brief applicant submtted what it characterizes as “a
recent internet search.” This submission is manifestly
untinmely. See Trademark Rule 2.142(d). Applicant has
apparently conceded the validity of the Exam ning
Attorney’s objection because, inits reply brief, it has
asked the Board to take judicial notice of it. However,
this material is not proper subject matter for judicial
notice, see TBMP 881208.04 and 704.12 (2d ed. rev. 2004).
Accordingly, it has been given no consideration.

W now turn to the substantive issue before us,
nanmel y, whether ARMED ANTIBODI ES is nerely descriptive of
applicant’s identified goods and services. |In support of
his position that ARVED ANTIBODIES is nerely descriptive,

t he Exam ning Attorney has made of record articles and web
pages. The first article, fromthe online publication
“Signals,” is particularly instructive about the use of
anti bodi es, and the devel opnent of “arnmed anti bodies,” in
the treatnment of cancer. W have, therefore, included a
substantial anmount of this article in our opinion.
Excerpts fromthis article, as well as the other material s,
foll ow (enphasis added):

ARMED ANTI BODI ES

The di scovery by Kohler and MIstein in

1975 that it was possible to generate

monocl onal anti bodi es via hybridoma
t echnol ogy sparked a scientific
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revol uti on—and t he consequences have
been awesone. ..Anong the approved
products are a nunber of highly
successful cancer therapies, but
clinical experience has proven that

t hese nonocl onal s work best when dosed
concurrently with or follow ng

chenot herapy. So-called “naked”

anti bodies are just not that good at
killing cancerous cells on their own.
That’ s why there has been a resurgence
of interest in the use of “arned”

ant i bodi es—nol ecul es that are linked to
or fused with chenot herapeutic drugs,

| ethal toxin nolecules or powerful

radi onucl i des—+or new cancer

treat ments.

Si nce conbi ni ng anti body therapy with
chenot herapy works in cancer, why not
fuse a chenot herapeutic agent directly
to an anti body nol ecul e? That way, the
anti body coul d deliver the toxic agent
directly to the tunor site and spare
normal cells fromits devastating
effect. Well, Weth s nonocl onal drug
Myl otarg, an anti-CD33 nonocl onal
conjugated with calicheam cin, was
designed to do precisely that.

It’'s also possible to attach a

radi onuclide to an anti body nol ecul e—
armng it to deliver intense radiation
directly to the cancerous grow h.

Bi ogen ldec Inc’s Zevalin was the first
r adi oi mmunot herapy to garner FDA
approval; a year or so later, Corixa
Corp.’s Bexxar followed suit.

There’ s no doubt that arned anti bodies
wor k—and the three already on the

mar ket represent inportant alternatives
to the “naked” anti body-based cancer

t her api es now avail able. But using
anti bodi es to deliver payl oads of

t oxi ns, radionuclides or
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chenot herapeutic drugs is not a new
concept .

ﬁ&ﬁed Ant i bodi es Under Devel opnent For
Treating Cancer [title of a box listing
two drugs by I nmunoGen]

Founded in 1982, the year after

| mmunoGen got its start, |nmunonedics
Inc. also focused on devel opi ng a new
type of antibody-based cancer therapy—
but instead of using the nolecules to
deliver toxic drugs, the firmchose to
| oad them up with radi onucli des.

A}ﬁed Ant i bodi es Under Devel opnent For
Treating Cancer [title of a box listing
four drugs by I mmunonedi cs]

Armed Anti bodi es Under Devel opnent For
Treating Cancer [title of a box listing
five drugs, one by Enzon

Phar maceuticals, two by NeoRx and two
by Peregrine Pharnmaceuti cal s]

Armed Anti bodi es Under Devel opnent For
Treating Cancer [title of a box listing
four drugs, two by Antisonma and two by
M Il enni unj

FULL Cl RCLE

Seattle Genetics, |nmunoCen,

| mmunonedi cs and Enzon Pharmaceutical s
are certainly not the only biotechs
expl oring the potential of arned

anti bodi es—they’'re joined by Antisona
pl c, Peregrine Pharmaceuticals Inc.,

M | | enni um Phar maceuti cal s, Genentech,
Abgeni x, Protein Design Labs, Celltech,
Cenencor and no doubt others.

Usi ng nonocl onal anti bodies to deliver
killer payload to tunors was a fresh
and exciting idea in the 1980s—but a
series of early trials that nmet with
failure seened to spell doomfor the
concept. Today, however, it’s made a
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coneback, as conpelling clinica

evi dence has denonstrated that nost
nmonocl onals really don’t do a very good
job at killing cancerous cells on their
own. To really pack a wall op,
ant i bodi es need sone hel p—and arm ng
themw th anticancer drugs, |ethal

t oxi n nol ecul es or powerful

radi onuclides is suddenly the hottest
new approach to cancer therapy.
“Signals,” © 2004, wwv. si gnal smag. com

* % %

Cancer Therapies of the Future

Many of the drugs in devel opnment use
anti bodies in conjunction with a

chenot herapeutic or radioactive
conpound. Such armed anti bodi es
typically show nore potent anti-tunour
activity than their “naked” parents.
Unfortunately, clinical evaluation of
many arned anti bodi es has been pl agued
by unacceptably high levels of toxicity
in several clinical trials, |eading
many to abandon this approach.
Nevert hel ess, antibody armng is
enjoying a revival with the approval of
the first arnmed anti bodies Mylotarg
(Weth) and Zevalin (1DEC

Phar maceuticals). Corixa s Bexxar is
currently in registration.

G K. Mattison, “HealthBeat”

* % %

...Scientists are also “arm ng”

nonocl onal anti bodi es, anti bodi es that
are produced in the | aboratory and
engineered to bind to a specific
protein on a patient’s tunor cells,
wi t h radionuclides. When such *arned”
anti bodies are injected into a patient,
they bind to the tunor cells, which are
then killed by the attached

radi oactivity, but the nearby norma
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cells are spared. So far, this
approach has produced encouragi ng
success in treating patients with

| eukem a

Washi ngton State Departnent of Health,
“Medi cal Uses of Radioactivity,” Fact
Sheet #20, July 2002

* k% %

For exanple, a promsing treatnent for
| eukem a i nvol ves arm ng nonocl onal
anti bodies with radi oi sotopes. The
anti bodi es are produced in the

| aboratory and engineered to bind to a
specific protein in tunor cells. Wen
injected into a patient, these arned
anti bodies bind to the tunor cells,
which are then killed by the attached
radi oactivity.

WWW. NSC. org

* k% %

Monocl onal Anti bodi es: New Therapeutic
Cancer Agents [title]

An “arnmed” antibody in patients with
stage |V (advanced) breast cancer.

This study is assessing the effects of
an anti body directed against a protein
found on the surface of breast cancer
cells called the Lewis(y) antigen. The
anti body is “arnmed” with eight
doxorubicin nol ecules. This random zed
phase 2 study in chenot herapy-naive
patients with stage IV disease w ||
conpare single agent doxorubicin to
treatnent with the arnmed anti body, each
gi ven once every three weeks.
University of Virginia Health System
www. heal t hsystem vi rgi ni a. edu

* k% %

Genent ech
Cenentech Projects Double-Digit Gowth
for 2005-2010
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Keepi ng the Pipeline Ful

...CGenentech reported that it is
studying a variety of approaches to

nol ecul ar oncol ogy, including signaling
pat hways, anti-angi ogenesi s, tunor
antigens and arned anti bodi es.

March 14, 2003

www. gene. cont gene/ news/ pr ess-

rel eases/ det ai | =5907

* k% %

Anti bodies Armed Wth Toxins and

Radi onucl i des

A mjor Iimtation to the use of

nonocl onal anti bodies in the treatnent
of cancer is that nobst are poor
cytocidal agents. To address this

i ssue, nonocl onal antibodi es are being
linked to a cytocidal agent, such as a
toxin or radionuclide, which is then
targeted to the tunor cell by the

anti body. The arm ng of anti bodies

wi th toxins has been stinulated by the
approval of the first i mmunotoxin-arned
anti body gentuzumab ozogam cin
(Mylotarg), which links the toxin
calicheamcin to a CD33-specific

anti body for use in the treatnent of
myel ogenous | eukem a.

www. medscape. com

A mark is nerely descriptive, and therefore prohibited
fromregistration by Section 2(e)(1) of the Trademark Act,
if, as applied to the goods or services in question, it
describes a significant ingredient, quality,
characteristic, function, feature, conposition, purpose,
attribute, use or subject matter of such goods or services.

In re Engineering Systens Corp., 2 USPQ2d 1075 (TTAB 1986).
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The evidence set forth above shows that I|inking
anti bodi es to such agents as radi oi sotopes or
chenot her apeuti c conpounds or toxins is referred to as
“armng” them and that the resulting antibodies are
referred to as “arnmed anti bodies.” Applicant, in
di scussing this evidence, has pointed out that in the
vari ous subm ssions, with the exception of the press
rel ease on the Genentech website, the term “arned

anti bodies” is used by the author of the article, rather
than by the biotech or drug conpani es whose products are

di scussed in the articles. VWhile this is correct, it does
not make the evidence any |ess persuasive. CCearly the
vari ous authors nust believe that the appropriate way to
refer to these antibodies is wth the term “arned

anti bodi es” and, further, that the readers of the articles
w Il understand the neaning of the term or else the

aut hors woul d not have used the term W al so point out
that the articles are found on the websites of institutions
that deal with health care matters, such as the WAshi ngton
State Departnment of Health, the University of Virginia

Heal th System and Medscape from Wb MD. Further, the
Cenentech web pages clearly show that a conpetitor has used

the term“arnmed anti bodies” in a descriptive/generic

manner. Applicant notes that this reference was nade in
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2003, but we regard this as a recent and persuasive usage.
Finally, with respect to the evidence submtted by the
Exam ning Attorney, applicant points out that the article

in “Signals,” fromwhich we have quoted extensively,
includes at the very end the Editor’s Note that “By sheer
coi ncidence, the title of this article, *‘Arned Antibodies,’
is also a trademark owned by Viventia Biotech Inc.
[applicant].” W do not regard this statenent as
reflecting either the editor’s or author’s belief that
“armed antibodies” is not a descriptive and/or generic
term Despite the Editor’s Note, “arned anti bodies” is
used throughout the article as a descriptive reference to
types of drugs.?

The evidence of record is sufficient for us to
concl ude that conbining anti bodies w th toxins,
radi onuclides and the like is referred to as “armng” the
anti bodi es, and that ARVED ANTI BODI ES woul d i nedi ately be
understood by the relevant consuners to refer to such
antibodies. Wen this termis viewed in connection with

applicant’s identified goods and services, consuners woul d

i medi at el y understand ARMVED ANTIBODIES to refer to a

2 It is obvious that there are many reasons why a publication
may choose to include an “Editor’s Note,” not the |east of which
is athreat of litigation. Because “Signals” is an online
publication, the inclusion of the Editor’s Note could easily have
been added after the article was initially published.

10
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significant characteristic of the goods or services.
Applicant’s goods in Class 1 are broadly identified as
“bi ol ogi cal preparations for use in the manufacture of
bi ophar maceuti cal and bi ot echnol ogy products.” This
identification can enconpass preparations that are used to
make arned anti bodies, and therefore it directly conveys
i nformati on about a significant feature of the
preparations. As for the Cass 5 goods, the very
identification shows that they are anti bodies. Moreover,
t he nedscape. com web page states that “nonoclona
anti bodies are being linked to a cytocidal agent, such as a
toxin or radionuclide.” Applicant’s identified “nonocl onal
ant i bodi es and binding fragnents thereof and
i mmunoconj ugat es” woul d i nclude such anti bodi es. Thus,
ARMED ANTI BODI ES directly describes a characteristic of
these goods. Finally, applicant’s identified “research and
product devel opnment services in connection with the
bi ophar maceuti cal and bi ot echnol ogy i ndustries” is broad
enough to enconpass research and product devel opnent
services in which arned anti bodies are a central
characteristic or subject matter

Accordi ngly, because “arned anti bodies” is a
recogni zed termto describe anti bodies which are |inked to

vari ous agents and “arm ng of antibodies” is a phrase used

11
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to describe the process of |inking such agents, and because
such anti bodi es are the subject of and/or an essenti al
characteristic of applicant’s identified goods and
services, the mark ARMED ANTI BODI ES directly and

i mredi ately conveys significant information about the goods
and services. The mark, therefore, is nerely descriptive
wi thin the neaning of Section 2(e)(1) of the Trademark Act.

We note applicant’s argunent that its mark is
“arbitrary, or at nost suggestive,” brief, p. 3, but we are
si nply unpersuaded by applicant’s conclusory statenents to
this effect. Applicant variously contends “that
i magi nati on, thought and perception would be required for
t he consuner to obtain any direct nessage about the goods
and services offered by Applicant,” and that ARVED
ANTI BODI ES “fails to directly convey a real and unequi vocal
i dea of goods and services.” Brief, p. 4. However, sinply
maki ng these statenents does not make themtrue.

In view of the substantial evidence that antibodies
that are conbined with agents such as toxins and
radionuclides are referred to as “arned anti bodies,” we
find that the consuners of the identified goods and
servi ces, when encountering the mark ARMED ANTI BODI ES used

in connection with them would i mredi ately understand the

12
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mar k as descri bing the goods and services. The nmark,
therefore, is nerely descriptive.

Deci sion: The refusal of registration is affirned.

13



