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Opi nion by Wal sh, Adm nistrative Tradenark Judge:

On June 27, 2002, FineLine Lakeshore Services, LLP and
Dock & Lift, Inc. (“applicants”) applied as joint
applicants to register the mark POLYDECK in standard-
character formfor goods now identified as “pol yet hyl ene
dock sections” in International Cass 19. Applicants
assert both first use anywhere and first use of the mark in

commerce on May 1, 2002.
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The Exam ning Attorney has refused registration under
Trademar k Act Section 2(d), 15 U. S.C. 8§ 1052(d), based on a
i kelihood of confusion with Reg. No. 2586508, which issued
on June 25, 2002, for the mark POLYDECK in standard-
character formfor goods identified as “vinyl boards for
bui l di ng products” in International Cass 19. The
registration clains first use anywhere on April 1, 2001 and
first use of the mark in comerce on July 1, 2001. The
Exam ni ng Attorney has al so refused registration under
Trademar k Act Section 2(e)(1), 15 U.S.C. §8 2(e)(1), on the
ground that applicants’ mark nerely describes the goods.
Appl i cants responded to the refusals, and the Exam ning
Attorney made both refusals final. Applicants and the
Exam ning Attorney have filed briefs. For the reasons
stated below, we affirmthe refusal under Section 2(d) and
reverse the refusal under Section 2(e)(1).

The Section 2(d) Refusal
Li kel i hood of Conf usion

Section 2(d) of the Trademark Act precludes
registration of an applicant’s mark “which so resenbles a
mark registered in the Patent and Trademark Office ...as to
be |Iikely, when used on or in connection with the goods of
the applicant, to cause confusion .” 15 U S. C 8§ 1052(d).

To determ ne whether there is a |likelihood of confusion, we
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must consider all evidence of record bearing on the factors

delineated in Inre E. |I. du Pont de Nempburs & Co., 476

F.2d 1357, 177 USPQ 563, 567 (CCPA 1977). Here, as is
often the case, the crucial factors are the simlarity of
the marks and the simlarity of the goods of the applicants

and registrant. Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

Conpari son of the Marks

In conparing the marks we nust consider the
appear ance, sound, connotation and comercial inpression of

both marks. PalmBay Inports Inc. v. Veuve O i cquot

Ponsardi n Mai son Fondee En 1772, 396 F.3d 1369, 73 USPQd

1689, 1692 (Fed. Cir. 2005).

In this case the marks are identical. Both the mark
in the application and the mark in the cited registration
are POLYDECK, and both marks are in standard-character
form Furthernore, as the Board observed in a simlar

case, “...in a situation such as this, where both parties
are using the identical designation, ...the relationship

bet ween the goods on which the parties use their marks need
not be as great or as close as in the situation where the

mar ks are not identical or strikingly simlar.” Antor,

Inc. v. Antor Indus., Inc., 210 USPQ 70, 78 (TTAB 1981).
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Conpari son of the Goods and Channels of Trade

To find goods related for the purposes of Trademark
Act Section 2(d), the goods need not be identical. The
goods need only be related in such a way that the
circunstances surrounding their marketing would result in
rel evant consuners m stakenly believing that the goods

originate fromthe sane source. On-Line Careline Inc. v.

Anmerica Online Inc., 229 F.3d 1080, 56 USPQ2d 1471 (Fed.

Cr. 2000).

Applicants’ entire argunent, not only as to the goods
but with regard to both grounds for refusal, is as foll ows:

The issue regarding refusal of registration is very
si npl e—the goods are not the sane and the goods are
not sold in the sane channels of commerce. There is
no confusion as to the source of the goods and there
never has been any confusion as to the source of the
goods.

The Exam ning Attorney argues that the goods of
applicants and the registrant are related in that both are
“bui I ding products that pass through the sane trade
channel s.” I n support of his position that the goods are
related, the Exam ning Attorney has presented records of
third-party, use-based registrations, including the

f ol | owi ng:

Reg. No. 2488246 for the mark “21POLY” for goods
i ncludi ng “wood coated with protective polyner
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coating, nanely, ...boards, ...and beans for use in
waterfront walls, sea walls, retaining walls, piers,
bul kheads, docks and decks”;

Reg. No. 2048875 for the mark “PHOEN X' for goods
identified as “recycled plastic |lunber, sheets, boards
and posts for use in building structures, such as,
decks, docks, ...fencing, outdoor furniture, plant
boxes and shi pping pallets”;

Reg. No. 2504695 for the mark *YARDCRAFTERS” for goods
identified as “non-netal deck board and/or panels ...
for the decks, docks ..7;

Reg. No. 2159249 for the mark “YOU WLL NEVER GO BACK
TO WOOD!'” for goods identified as “vinyl decks, docks,
fences and conponent parts thereof”; and

Reg. No. 1787500 for the mark “Vecor” and design for

goods identified as “vinyl panels for the construction
of docks, decks, ...and accessories therefor”

Appl i cants’ goods are “pol yethyl ene dock sections”;
the goods in the cited registration are “vinyl boards for
buil di ng products.” 1In determ ning whether the goods are
related, we must consider the goods as identified in the
application and registration and, in the absence of any
restrictions, assune that the goods include all goods
identified and that those goods travel in all trade

channel s appropriate for such goods. CBS Inc. v. Nborrow,

708 F.2d 1579, 218 USPQ 198, 199 (Fed. Cr. 1983); Inre

Melville Corp., 18 USPQRd 1386, 1388 (TTAB 1991).

The registrations provided by the Exam ning Attorney
have sone probative value in this regard; specifically,

they may indicate that the goods are the types of goods
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whi ch may emanate fromthe sanme source. 1In re TSI Brands

Inc., 67 USPQd 1657, 1659 (TTAB 2002); In re Al bert

Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993).

In this case the goods in the cited registration are vinyl
boards which coul d be conponent parts of applicants’

pol yet hyl ene dock sections. The third-party registrations
i ndicate that finished goods, such as applicant’s dock
sections, could include conponent parts, such as, the vinyl
boards identified in the registration. As such,
applicants’ goods and those identified in the cited
registration, as the Exam ning Attorney notes, are both
closely related building products. Accordingly, we

concl ude that applicants’ goods and the goods identified in
the cited registration are rel ated.

Al t hough applicants state that the channels of trade
for the goods differ, applicants do not either explain how
they mght differ or provide any evidence to show that they
differ. Neither the application nor the cited registration
specifies any restrictions as to trade channel s.
Consequently, we nust assume that the goods identified in
both the application and the cited registrations nove in
the sane trade channels, nanely, trade channels which would

apply generally to building products. See Inre Mlville

Corp., 18 USPQ2d at 1388. Accordingly, we conclude that
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the trade channels for the goods of applicants and the
cited registrant could be overlapping or the sane.

Act ual Conf usi on

Applicants al so argue that the absence of actual
confusion indicates no |ikelihood of confusion wthout
further explanation. However, there is no evidence that
t here has been an opportunity for confusion to occur in
this case, for exanple, evidence that the applicants and
the registrant have sold their goods in the sane territory.
Furthernore, particularly in an ex parte proceeding,
“uncorroborated statenents of no known instances of actual

confusion are of little evidentiary value.” In re Myjestic

Distilling Co., 65 USPQ@d at 1205. See also Inre

Kangaroos U.S. A, 223 USPQ 1025, 1026-27 (TTAB 1984).

Therefore, we find applicants’ argunent regardi ng actual
conf usi on unper suasi ve.

In sum after considering all evidence of record
bearing on the du Pont factors, we conclude that there is a
i kelihood of confusion in this case. W conclude so
principally because applicants’ mark and the mark in the
cited registration are identical and because the goods
identified in the application and the cited registration

are related and could travel in the same trade channel s.
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The Section 2(e) (1) Refusal
Descri ptiveness

The Exam ning Attorney has al so refused registration
on the ground that POLYDECK is nerely descriptive of
“pol yet hyl ene dock sections.” The Exam ning Attorney
argues that PLOYDECK is a conmpound termwith two nerely
descriptive conponents: “deck” which is an alternative
generic termfor “dock” and “poly” which is an abbreviation
for “polyethylene.” To support his position that “poly” is
an abbreviation for “polyethylene” the Exam ning Attorney
made the follow ng definition of record: “pol-y noun 1

pol yester 2. polyethylene.” This definitionis fromthe

el ectronic version of the Anerican Heritage® Dictionary of

the English Language (3" ed. 1992). Applicant has not

presented any evidence or argunents with regard to the
descri ptiveness refusal.

Atermis nerely descriptive of goods within the
meani ng of Trademark Act Section 2(e)(1) if it forthwith
conveys an imedi ate idea of an ingredient, quality,
characteristic, feature, function, purpose or use of the

goods. In re Gyulay, 820 F.2d 1216, 3 USP@@d 1009 (Fed.

Cr. 1987); Inre Bright-Crest, Ltd., 204 USPQ 591 (TTAB

1979) .
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To determ ne whether a termis nerely descriptive we
nmust consider the termnot in the abstract, but in relation
to the goods for which registration is sought, the context
in which it is being used, and the possible significance
that the termwould have to the average purchaser of the

goods in that context. 1In re Abcor Devel opnent Corp., 588

F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978).

When two or nore nerely descriptive terns are
conbi ned, we nust determ ne whether the conbination of
terns evokes a new and uni que commercial inpression. |If
each conponent retains its nerely descriptive significance
inrelation to the goods, then the resulting conbination is

al so nerely descriptive. See, e.dg., In re Tower Tech,

Inc., 64 USPQd 1314 (TTAB 2002) (SMARTTOAER nerel y
descriptive of comercial and industrial cooling towers).
The definition for “poly” which the Exam ning Attorney
provided is for “poly” standing al one and includes two
alternative neanings. The sane dictionary also includes a

definition for “poly-" when used as a prefix. W nust
consider this additional definition in view of the fact
that, in this instance, rel evant purchasers may al so
perceive “poly” as a prefix. The definition for the prefix

“poly-" is as follows: “prefix 1. nore than one; many;

much: polyatomic. 2. nore than usual; excessive;
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abnormal: polydipsia 3. polyner; polyneric: polyethylene

[ From Greek polus, many].”?!

The dictionary al so includes
scores of entries for ternms indicating the comobn use of
“poly-* as a prefix, for exanmple: polychromatic, polygon,

2 This evidence indicates that

pol ygamny, polysyllabic, etc.
rel evant consuners may view POLYDECK as a coined termwth
“poly-* as a prefix suggesting, for exanple, that the

goods, dock sections, may be configured in many ways. |I|n

re Remacle, 66 USPQ2d 1222, 1224 (TTAB 2002) (BI O CD held

not nerely descriptive for various scientific and nedi cal
products and services). This indicates further that the
conbi nation of “poly” and “deck” may have a suggestive
meani ng which is nore than the sumof its parts contrary to
t he Exam ning Attorney’s position.

Accordi ngly, we conclude that POLYDECK is not nerely
descriptive of “polyethylene dock sections.” 1n concluding
so we acknow edge that there is sone doubt and that, in
such a case under Trademark Act Section 2(e)(1l), we nust

resol ve doubt in favor of applicant. 1In re Rank

Organisation Ltd., 222 USPQ 324, 326 (TTAB 1984).

! W take judicial notice of this dictionary definition

Uni versity of Notre Dane du Lac v. J. C. Gournet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).

2 W take judicial notice of these exanples fromthe Merriam
Webster’'s Collegiate Dictionary (11'" ed. 2003). |Id.
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Deci sion: The refusal under Section 2(d) is affirnmed
and the refusal under Section 2(e)(1l) is reversed.

Regi stration is refused.
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