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Opi nion by Zervas, Adm nistrative Trademark Judge:

Voi ceMat ch Cor poration (proceeding pro se) has
appeal ed fromthe final refusal of the exam ning attorney
to register VO CEMATCH (in standard character form on the
Principal Register as a trademark for “[d] evel opnent of new
technol ogy for others in the field of bionetric voice
tenpl ates (al so called voiceprints) which is conpatible

with prior nmade voice tenplates” in International Cass 42.1

1 Application Serial No. 76433641, filed July 24, 2002, based on
Section 1(b) of the Trademark Act (intent-to-use).
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Regi stration has been finally refused pursuant to Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the
ground that applicant’s mark is nerely descriptive of its
identified services. Additionally, the exam ning attorney
has construed applicant's subm ssion of *“suppl enental

evi dence” during the prosecution of applicant's application
as aclaimin the alternative of acquired distinctiveness
under Section 2(f) of the Trademark Act, 15 U S. C

81052(f), and mai ntains that applicant's show ng of
acquired distinctiveness is insufficient.

Appl i cant has appealed the final refusal. Both
applicant and the exam ning attorney have filed briefs.
Applicant did not request an oral hearing.

Appl i cant has explained its technol ogy as foll ows:

Voi ceivat ch systemis an advanced technol ogy t hat

possesses many uni que scientific features to be

able to reconstruct ol der voice tenplates [i.e.,

“an individual person’s original recording”] and

have these ol der tenplates usable with newer

technologies. A user is able to upgrade its

system (conprising a conputer with an externa

m crophone, a renote server hol di ng speaker

tenpl ates, and various interface software to work

wi th Wndows, Linux or other operating systens)

so that different versions of software (such as a
new W ndows upgrade or a new Voi ceMatch tenpl ate

recordi ng system can still work with ol der
versi ons produced for the organization. Brief at
p. 4.

It is the Exam ning Attorney’s position that

applicant’s mark nmerely describes the ultimte purpose of
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the services, i.e., “to provide voice nmatches by neans of
tenpl ate expansion, as well as the particular field of the
new t echnol ogy devel opnent, nanely voice match technol ogy.”
Brief at p. 3. The examning attorney relies on the
definitions of “voice” and of “match” nmade of record with
the O fice action of Novenmber 2, 2004:

Voi ce:

l.a. [t]he sound produced by the vocals organs of

a vertebrate,;

2. [a] specified quality, condition or pitch of

vocal sound.

Mat ch:
l.a. [t]o be exactly |ike, correspond exactly.

The exam ning attorney concludes that a “‘voicematch’ or
‘voice match’ are sounds produced by vocal organs of a
vertebrate that correspond exactly.” Brief at p. 5. W
agree that “voicematch” or “voice match” has the neaning
stated by the exam ning attorney.

We nust now determ ne whet her VO CEMATCH, as defi ned
above, forthwith conveys an imedi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the services. In re Gyulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cr. 1987); and In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978).
Wether a termis nerely descriptive is determned not in

the abstract, but in relation to the goods or services for
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whi ch registration is sought, the context in which it is
bei ng used on or in connection wth those goods or

services, and the possible significance that the termwould
have to the average purchaser of the goods or services
because of the manner of its use; that a term nay have

ot her neanings in different contexts is not controlling.

In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB 1979).

The exam ning attorney has submtted with her
Novenber 12, 2003 O fice action printouts fromtwo web
sites using “voice” and “match,” and “voice match,” in the
context of access security using voice recognition:

WV resear ch. i bm com

The program may al so ask the user to answer some
chal | engi ng questions to nore exactly match the
user’s voice with their pre-recorded voice
sanples (during enrollnment) stored in a database
for identity verification before the norma

W ndows Desktop screen will resunme or the user is
allowed to ...use an application, a data file or
vi ew a docunent .

Since this is [a] security program (nuch
different than a password type program a voice
match is what is wanted/ needed. Like a
fingerprint reader we are | ooking for the same
print, not one that just cones close.

www. 1st voi ce. com

Based on an initial voice command (request to
open the email box), the VIVA [ Voice

I dentification and Verification Agent] is capable
of identifying the user acoustically. Then it
opens an authentication interviewto verify the
identify. Due to a good voice match only one
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question is asked to successfully verify the
cal ler.

Additionally, applicant itself has used the terns “voice”
and “match” in discussing bionetric voice tenplates. At
p. 4 of its brief, it states that “[t]here has been a | ot
of confusion in marketing a new technol ogy that can match
an individual person’s voice with different words which
were not on that individual person’s original recording
(known as the individual speaker’s tenplate).” Simlarly,
at pp. 5-6 of its brief, applicant states:

VO CEMATCH ...can be used in everyday conci se

conversations, such as, “D d you nake a

VO CEMATCH of that suspect with the prior

recorded voice on the phone as well as with the

cell phone? And does it conpare with the taped

conversation fromlast year where we only had 10

seconds available for a tenplate back then?
Applicant uses “voice match” not in a trademark sense, but
to indicate that the suspect’s voice is being matched with
his prior recorded voice. W also note that one of
applicant's custoners, in its letter in support of
regi stration of the mark, makes use of “match” in
di scussing a feature of applicant’'s technol ogy.
Specifically, Grard Pessis of the California Medica

Associ ati on st ates: “when we hear the nane Voi ceMatch we

i mredi ately associate the fact that your technol ogi es can
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use the sane tenplate, for a nore efficient ‘match’ of an
i ndi vidual’s own unique identify.” (Enphasis in original.)

Applicant argues that “‘[mere descriptiveness' is not
conpletely true as the technol ogy enconpasses several
different fine-tuned formats (the operating platformlike
W ndows or Linux; the size of a speaker’s tenplate such as
15 seconds or 30 seconds; the ‘channel’ such as a cellul ar
phone or a conputer; and the algorithmor its derivatives
[sic]) ..” Brief at p. 5. Applicant al so argues that
VO CEMATCH “can nmean many different things to different
people. Superficially, the word nmay nean a matched voi ce;
a ‘voice match’. However, we are asking to obtain the mark
to represent highly specific tasks that go far beyond a
‘voice match’.” Brief at p. 7. Applicant's argunents are
not well taken. A termneed not inmmediately convey an idea
of each and every specific feature of the applicant's goods
or services in order to be considered nerely descriptive;
rather, it is enough that the term descri bes one
significant attribute, function or property of the goods or
services. Inre HUDDL.E, 216 USPQ 358 (TTAB 1982);
and In re MBAssoci ates, 180 USPQ 338 (TTAB 1973).

Fromthe foregoing, we find that the mark VO CEMATCH
which is a conbination of the defined terns “voice” and

“match,” imrediately and wi t hout thought or conjecture,
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nmerely describes a feature or characteristic of applicant's
services, i.e., that applicant's devel opnent of new

technol ogies for others in the field of bionetric voice
tenpl ates entails the matching of voices or determning a
voi ce match

Because we have concluded that applicant's mark is
nerely descriptive of a feature or characteristic of its
services, we now consider applicant's claim- which we
construe as being nmade in the alternative - that its mark
has acquired distinctiveness.

Appl i cant has not specifically asserted that it clains
acquired distinctiveness under Section 2(f), and its
application remains as a Section 1(b) (intent-to-use)
application. However, in its Septenber 8, 2003 response,
appl i cant stated under the headi ng “Suppl enental Evidence
of Use” that its mark is in use and has been since
Sept enber 2002; and subnmitted a letter froma custonmer and
a letter froma “bank consultant” that show that
“VO CEMATCH i s al ready recogni zed in commerce as
representing conpati ble voice tenplate systens.”
Applicant's submssion with its May 7, 2004 response
includes a CD-ROMin a case |abel ed VO CEMATCH, of which
about 240 have been nuailed or handed out; a letter

agreenent between applicant and Voi cemat ch Technol ogi es,
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Ltd. in which Voicematch Technol ogies, Ltd. agreed to
change its nanme; and a sanple of its marketing literature.
Further, applicant stated that VO CEMATCH has been in use
“continually” since Septenber 2002 at its website
“www. voi cemat chcc” and has been used on its software (CD
ROMs) since April 14, 2003.

Wil e this appeal involves an intent-to-use
application, an intent-to-use applicant who has used its
mark on rel ated goods or services may nonetheless file a
claimof acquired distinctiveness before filing an anmendnent
to allege use or statenent of use if the applicant can
establish that, as a result of the applicant's use of the
mark on ot her goods or services, the mark has becone
distinctive of the goods or services in the intent-to-use
application, and that this previously created
di stinctiveness will transfer to the goods and services in
the intent-to-use application when use in comrerce begins.
In re Dial-A Mattress Qperating Corp., 240 F.3d 1341, 57
UsSPQ2d 1807 (Fed. Cir. 2001).

The Board has set forth the requirenents for show ng
that a mark in an intent-to-use application has acquired
di stinctiveness:

The required showing is essentially twofold.

First, applicant nust establish, through the
appropriate subm ssion, the acquired
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di stinctiveness of the sane mark in connection
wi th specified other goods and/or services in
connection with which the mark is in use in
commerce. Al of the rules and | ega

precedent pertaining to such a showing in a
use- based application are equally applicable
in this context... Second, applicant nust
establish, through subm ssion of rel evant

evi dence rather than nere conjecture, a
sufficient relationship between the goods or
services in connection with which the mark has
acqui red distinctiveness and the goods or
services recited in the intent-to-use
application to warrant the conclusion that the
previously created distinctiveness w ||
transfer to the goods or services in the
appl i cati on upon use.

In re Rogers, 53 USPQ2d 1741, 1744 (TTAB 1999). See al so
Trademar k Manual of Exam ning Procedure 8§ 1212.09(a) (4th
ed. 2005).

Applicant’s showi ng of acquired distinctiveness for the
merely descriptive term VO CEMATCH for software or
“conpati ble voice tenplate systens,” i.e., for goods which
applicant presumably maintains are related to the services
identified in its application, falls short of the quantum of
evidence required for a show ng of acquired distinctiveness.
Applicant has only used its mark for a limted tine period,
there is no evidence of advertising expenditures, there are
only two letters fromthe public in support of applicant's
claim and only one item of advertising - which the
exam ning attorney characterizes as a marketing sheet and

which is nerely a conparison of applicant's technology with
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that of an entity known as “Nuance.” Further applicant's
statenents regarding entities with which it is in “talks to
license” or “informal discussion” are sinply too vague or
insufficient in nunber to establish acquired
di stinctiveness. Accordingly, we find that applicant has
not established acquired distinctiveness for the mark when
used in association with the services which are the subject
of applicant's application. See Trademark Rule 2.41(a).
Decision: The refusal to register on the Principal
Regi ster on the basis that applicant's mark is nerely
descriptive under Section 2(e)(1l) and that applicant has
failed to prove the applied-for mark has acquired
di stinctiveness under Section 2(f) of the Trademark Act is

af firned.
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