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Opi nion by Gendel, Adm nistrative Tradenmark Judge:
Appl i cant seeks registration on the Principal Register

of the mark THE GREATEST BAR (i n standard character formn

for services recited in the application as “restaurant and

bar services.”?!

! Serial No. 76436826, filed on August 1, 2002. The application
is based on applicant’s allegation of its intent to use the mark
in coomerce. Trademark Act Section 1(b), 15 U . S.C. 81051(b).
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At issue in this appeal is the Trademark Exam ni ng
Attorney’s final refusal to register the mark on the ground
that it is nmerely descriptive of applicant’s services. See
Trademark Act Section 2(e)(1), 15 U S.C. 81052(e)(1). The
appeal has been fully briefed. After careful consideration
of the evidence in the record and of the argunents of
counsel, we affirmthe refusal to register.

Atermis deened to be nerely descriptive of goods or
services, wthin the neaning of Trademark Act Section
2(e)(1), if it forthwith conveys an i medi ate idea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See, e.g., Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cr. 1987), and
In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215
(CCPA 1978). Laudatory ternms, those that attribute quality
or excellence to goods or services, generally are deened to
be merely descriptive under Trademark Act Section 2(e)(1).
See In re Nett Designs Inc., 236 F.3d 1339, 57 USPQ2d 1564
(Fed. Cr. 2001)(THE ULTI MATE BIKE RACK is “a | audatory
descriptive phrase that touts the superiority of Nett
Desi gns’ bi ke racks”); In re Boston Beer Co. L.P., 198 F.3d
1370, 53 USPQR2d 1056 (Fed. G r. 1999)(THE BEST BEER I N
AMERI CA for “beer and ale” found to be | audatory and

i ncapabl e of distinguishing source).



Ser. No. 76436826

In this case, we nust determ ne whet her THE GREATEST
BAR is laudatory and nmerely descriptive of applicant’s
“restaurant and bar services.” First, we find that the
definite article THE and the generic term BAR are not
distinctive terns, and they add no source-indicating
significance to the mark as a whole. Applicant does not
contend otherwise. Next, we find that the word GREATEST is
| audatory and nerely descriptive, and that the mark as a
whol e |ikewi se is |audatory and nerely descriptive.

We take judicial notice that “great” is defined, in
pertinent part, as “markedly superior in character or

quality to others of the sane class.” Wbster’'s Third New

I nternational Dictionary (1993) at page 994.2 The sane

dictionary, at page 778, defines “-est” as “used to form
the superlative degree of adjectives and adverbs of one
syllable.” Although there is no dictionary definition of
the word “greatest” per se, we find that these dictionary
definitions of “great” and “-est” suffice to establish the
| audatory significance of the word “greatest” in the mark

THE GREATEST BAR as applied to applicant’s restaurant and

2 The Board may take judicial notice of dictionary definitions.
See University of Notre Dame du Lac v. J.C. CGournet Food Inports
Co., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ 505
(Fed. Cir. 1983); TBWP 8704.12(a)(2d ed. rev. 2004).
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bar services.® It immediately informs purchasers that
applicant’s restaurant and bar is “the greatest,” i.e.,
“mar kedly superior in character or quality” when conpared
to other restaurants and bars.

We have considered applicant’s argunents to the
contrary, but are not persuaded. First, applicant argues
that the term GREATEST in its mark is not |audatory because
it merely suggests the “high quality,” “excellence,” or
“superior quality” of applicant’s services, and not any
feature or characteristic of the services. However, it is
t hose very connotations which make the term GREATEST
| audat ory when considered in relation to applicant’s
services. In the cases cited by applicant in support of
its argunent, the ternms in question, i.e., SUPER 100% and
PLUS, are nore vague and suggestive, in terns of |audation,
than is the term GREATEST in applicant’s mark. ©Mbreover,
the ternms PLUS and SUPER, cited by applicant as exanpl es of
terms which have been held to be non-laudatory, have been
held in other cases to be |laudatory and nerely descriptive.
See Plus Products v. Plus D scount Foods, Inc., 722 F.2d

999, 222 USPQ 373 (2d Gir. 1983)(PLUS held to be

® W note that in the Nett Designs case, supra, the court, in
finding ULTI MATE to be laudatory, noted that the dictionary
definitions of ULTIMATE include “representing or exhibiting the
gr eat est possi bl e devel opnent or sophistication,” and “greatest
or hi ghest possible.” (Enphasis added.)
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| audatory); and In re Consolidated G gar Co., 35 USPQd
1290 (TTAB 1995) (SUPER BUY held to be | audatory).

Li kew se, the courts of appeal and this Board have
hel d that other marks which arguably denote “high quality,”
“excel l ence” and “superior quality” are |audatory and thus
nmerely descriptive. These include the term ULTIMATE in In
re Nett Designs Inc., supra, and the termBEST in In Re
Boston Beer Co. LP, supra. See also In re Duvernoy & Sons,
Inc., 212 F.2d 202, 101 USPQ 288 (CCPA 1954) ( CONSI STENTLY
SUPERI OR hel d | audatory); Suprene Wne Co. v. Anerican
Distilling Co., 310 F.2d 888, 135 USPQ 481 (2d G r
1962) (SUPREME hel d laudatory); In re Dos Padres Inc., 49
USPQ2d 1860 ( TTAB 1998) ( QUESO QUESADI LLA SUPREME hel d
| audatory); In re San M guel Corp., 229 USPQ 617 (TTAB
1986) (SELECT and its equival ent SELECTA held laudatory); In
re Inter-State Ol Co., 219 USPQ 1229 (TTAB 1983) ( PREFERRED
hel d | audatory); and In re Wleswood, Inc., 201 USPQ 400
(TTAB 1978) (AMERI CA' S BEST POPCORN hel d | audatory). The
term GREATEST in applicant’s mark THE GREATEST BAR i s as
| audatory, if not nore so, than the marks involved in the
cases cited above.

Second, applicant has nade of record printouts of
ei ght Principal Register registrations of marks which

i nclude the term GREATEST, which are registered w thout
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di scl ai mers or under Section 2(f). Applicant argues that

t hese registrations show an O fice practice of allow ng
GREATEST marks to register. However, as expressly stated
by the court in In re Nett Designs, supra, 57 USPQd at
1566, “The Board nust decide each case on its own nerits.
Even if sonme prior registrations had sone characteristics
simlar to Nett Designs’ application, the PTO s all owance
of such prior registrations does not bind the Board or this
court.” (Internal citation omtted.)

In summary, we find that the term GREATEST in
applicant’s mark is |laudatory and that the mark as a whol e,
i.e., THE GREATEST BAR, |likewi se is laudatory and thus
nmerely descriptive. As noted above, the article THE and
the generic term BAR do not negate the | audatory nature of
CREATEST, and the mark as a whole is nerely descriptive
because it directly conveys to custoners and prospective
custoners that applicant’s bar is the best.

Appl i cant next argues that even if the mark’s primary
significance is laudatory, the mark is not nerely
descriptive because it is a double entendre, i.e., it has a
second neani ng which is not nmerely descriptive of
applicant’s restaurant and bar services. That second
meani ng, according to applicant, arises fromthe trade

dress, thenme and notif to be used and displayed in the
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restaurant/bar itself, and in the pronotion and
advertisenment of the restaurant/bar which will focus on
that thene or notif. According to applicant, the trade

dress and pronotion will suggest to purchasers “a
restaurant and bar room experience featuring the nost

not abl e peopl e, places, and events in the history of the
town in which the establishnment is located.” (Applicant’s
mai n brief, at unnunbered page 4.)

For exanple, in the Boston establishment, the décor
and theme will focus on the “greatest” people, places and
events in Boston’s history, such as the Blizzard of ’78
(asserted to be the greatest snowstormin Boston’s
history); Ted WIllianms (asserted to be the greatest hitter
in Boston baseball history); Aerosmth (asserted to be the
greatest rock and roll band from Boston); and John F.
Kennedy (asserted to be the greatest politician from
Boston). These are but a few exanples of the assertedly
“greatest” Boston people, places and events applicant
features or plans to feature in its Boston establishnent.

According to applicant, these “greatest” peopl e,
pl aces and events will be displayed and enphasi zed by neans
of video vignettes which will play in the establishnment, by

original artwork, by nenu selections featuring dishes from

the greatest area chefs, by custonmer voting on the greatest
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| ocal story of the week, by in-house television programm ng
featuring the greatest nonents in the restaurant and bar,
and by the sale of nerchandi se featuring the greatest
peopl e, places and events of Boston. |In addition to these
“themati c devices” which highlight the “greatest” nonents,
peopl e and events of Boston, applicant asserts that the
mar kK THE GREATEST BAR wi I | be acconpanied, in applicant’s
pronotional materials, by the tagline “A Cel ebration of the
G eat est People, Places, Mnents and Events that Mike
Boston Legendary.” Applicant argues that its mark THE
GREATEST BAR, when viewed in the context in which
purchasers will encounter it in the marketplace, i.e., in
connection with applicant’s trade dress and pronoti onal
materials, evokes a double neaning that purchasers wl|l
readily appreciate, and that the mark therefore is

regi sterabl e as a doubl e entendre.

We are not persuaded. We need not reach the issue of
whet her this alleged second neaning of the mark THE
CREATEST BAR is itself nerely descriptive of a
restaurant/bar which features, by its trade dress, thene
and notif, the “greatest” elenents of the city in which the
restaurant/bar is located. This is because we disagree

wth applicant’s premse, i.e., its contention that the
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al | eged second neani ng of THE GREATEST BAR wi Il be readily
per cei ved by purchasers.

“Doubl e entendre” is defined as “anbiguity of neaning
arising fromlanguage that lends itself to nore than one

interpretation.” Wbster’s Third New | nternational

Dictionary (1993) at p. 678. As stated in TMEP

8§1213.05(c), “A ‘double entendre’ is a word or expression
capabl e of nore than one interpretation. For trademark
pur poses, a ‘double entendre’ is an expression that has a
doubl e connotation or significance as applied to the goods
or services. ..The nultiple interpretations that nake an
expression a ‘double entendre’ nust be associations that
the public would make fairly readily.”

A mark thus is deened to be a double entendre only if

both neanings are readily apparent fromthe mark itself.

If the alleged second neaning of the mark is apparent to
purchasers only after they view the mark in the context of
the applicant’s trade dress, advertising materials or other
matter separate fromthe mark itself, then the mark is not
a double entendre. See In re Wlls Fargo & Conpany, 231
USPQ 95 (TTAB 1986) .

In Wells Fargo, the applicant was attenpting to
regi ster the mark EXPRESSERVI CE for “banking and trust

services.” The Board found that EXPRESSERVI CE was
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equi val ent to EXPRESS SERVI CE, and held that the mark was
nerely descriptive of a characteristic of the applicant’s
services, i.e., that the services are “fast in the sense of
saving tinme for banking custoners.” Applicant noted,
however, that its EXPRESSERVI CE mark always was used in
connection with its primary mark WELLS FARGO, and with
mar keti ng brochures and other materials that depicted a
stagecoach and an “A d West” thene. Applicant, citing sone
of the sane cases cited by applicant in the present case,
argued that EXPRESSERVI CE t herefore was a doubl e entendre
because it evoked “another rem ni scent or associative
connotation, nanely the historical connotation with
applicant’s predecessor which was extensively involved in
the Od West” and, in particular, the Pony Express. The
Board rejected the applicant’s “doubl e entendre” argunent:

There is, of course, no reasonabl e doubt ...that

the nane Wells Fargo and/ or the depiction of a

st agecoach | ong associated with that nane,

conjure up inmages associated with the A d West.

It is also quite clear that anong these inages

are the “Pony Express” and the fact that Wlls

Fargo had a significant historical relationship

with that service and generally with the

“express” business during the years follow ng

the California Gold Rush in 1848 and conti nued

to be active in this field until Wrld Var |I.

However, we are al so persuaded by the evidence

t hat consuners associ ate “Express Service” wth

this Od Wst imgery only when the termis
used in association with the Wl ls Fargo nane

10
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or with one of its allied marks (e.g., the
st agecoach design).

The Board al so not ed:

Inits reply brief, appellant contends by way
of rebuttal that we are obliged to consider the
i ssue before us in relation to the context of
its use of EXPRESSERVI CE, ...and that that
context includes the nane Wells Fargo and the
depiction of a stagecoach in an A d West
setting. Thus, appellant argues that in the
context of its use (i.e., in close association
with the nane Wells Fargo and the depiction of
a stagecoach), as well as the continuing
references to the word “express” in connection
with Wells Fargo’s historical foundation,?
EXPRESSERVI CE is bound to convey the A d West

i mgery, thereby supporting the proposition
that appellant’s mark is suggestive rather than
descripti ve.

The Board rejected this argunent:

The well established rule that descriptiveness

i ssues nust be analyzed in relation to the
context of use does not and cannot, obvi ously,
mean that descriptiveness of the termsought to
be regi stered nust be evaluated as if that term
were used in association wth other
nondescriptive indicia. In re Nash-Finch Co.,
160 USPQ 210 (TTAB 1968)[ “The question i s not
whet her the subject matter in association with

* Footnote 21 in the Board’s Wl |s Fargo opinion, in pertinent
part, states as follows: “For exanple, on page 16 of Exhibit H,
a sign reading ‘Wlls Fargo & Co. EXPRESS is painted on the

wi ndow of a room at appellant’s San Franci sco head office in
which a collection of Od West nenorabilia, including a Wlls
Fargo & Co. Overland Stage Coach is housed for public display.”
We note that applicant in the present case also relies onits
public display of “Boston” nenorabilia and artwork in support of
its “doubl e entendre” argunent.

11
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ot her trademarks is capable of distinguishing
applicant’s goods but whether it is capable of
di stingui shing applicant’s goods w t hout
reference to other indicia.]

We have quoted extensively fromthe Wl ls Fargo case
because applicant in the present case nakes many of the
sane argunents that were rejected by the Board in Wlls
Fargo, and because the holding of that case with respect to
t he double entendre issue is directly relevant to our
decision herein: A mark is not a double entendre if the
second neaning is grasped by purchasers only when the mark
is used wth “other indicia,” even if that other indiciais
itself not nerely descriptive. Inits main brief,
appl i cant has described the manner in which its purchasers
w Il encounter and then ascertain the second neaning of the

al | eged doubl e entendre as foll ows:

Contrary to the assertion by the Exam ning
Attorney that there is “no guesswork,” the
connecti on between THE GREATEST BAR and t he
“greatest” people, places and events in the
history of a city is not imrediately conveyed
to a prospective purchaser upon encountering
the services, i.e., upon seeing and entering

t he applicant’s establishment. Consider the
manner in which the services are encountered
under the mark: the typical prospective
purchaser is one in search of food and drink
who, while wal king the streets of a city such
as Boston, sees the applicant’s establishnent.
There is nothing about the name of the
establ i shment THE GREATEST BAR t hat woul d

i mredi ately convey to that purchaser that he or
she shoul d expect to encounter services that

12
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are unique other than as to their high quality;
there is nothing about the manner in which this
encounter occurs that inmmedi ately conveys t hat
THE GREATEST BAR touts the “greatest” people,

pl aces and events of that particular city.

Upon entering the applicant’s establishnent,

t he prospective purchaser mght first pass by,
for exanple, a picture of Fenway Park captioned
as “the nation’ s ol dest and greatest ball park.”
Even at this stage, however, the connection

bet ween the seem ngly random phrase “the
greatest ballpark” and applicant’s mark i s not

i mredi ately conveyed. Rather, only after
encountering the mark fromthe street, and once
i nsi de encountering the reference to Fenway as
the “greatest ballpark,” and then encountering
the reference to Aerosmth as “Boston’s
greatest rock band” and perhaps then
encountering the reference to the Blizzard of
'78 as the “region’s greatest snowstorni would
the light bulb go off and the average purchaser
say to hinself or herself, “Oh, | get it.”

That perception, thought and i magination — that
“Aha!” moment, differentiates a nerely
descriptive mark from a suggestive one, and

di stingui shes the GREATEST BAR as a

regi sterabl e doubl e entendre.

Applicant makes this argunment in order to rebut the
Trademar k Exam ning Attorney’s contention that even this
asserted second neaning of the mark THE GREATEST BAR i s

merely descriptive of applicant’s restaurant/bar services.?®

However, this description of the manner in which

®> As noted above, we need not and do not reach the issue of

whet her the second neaning of applicant’s mark is merely
descriptive or instead is suggestive. Wat nmatters is that the
mark’s primary significance is nerely laudatory, and that the
second neani ng of “greatest” clained by applicant would not be
“fairly readily” appreciated by purchasers, a fact which
precludes a finding that the mark is a doubl e entendre.

13
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prospective purchasers will encounter the mark and

understand its “second neaning” is highly relevant to our

determ nation of the double entendre issue, i.e., whether
the second neaning of the mark wll be “fairly readily”
under st ood by purchasers. It appears fromapplicant’s own

contention as to how purchasers will conme to understand the
asserted second neaning of applicant’s mark that the double
entendre will not be “fairly readily” ascertai ned by
purchasers. |Instead, it is only in the context of what the
Board in Wlls Fargo called “other indicia” surrounding use
of the mark, e.g., the Boston-thenmed nenorabilia and
artwork on the walls of the establishnment, that the double
entendre will be understood by purchasers. The alleged
doubl e entendre does not inhere in the | anguage of the mark
itself; the mark therefore is not a double entendre.

We al so note that although applicant’s intention
and/or current practice is to use its “greatest” thene and
motif in its restaurant/bars, the recitation of services in
the application is not limted to such use. Under the
terms of the registration applicant seeks, applicant woul d
be free to change the “greatest” thene and notif at any
time, and thus find itself to be the owner of what is the

| audatory and nerely descriptive mark THE GREATEST BAR

14
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The Board addressed this issue in the Wlls Fargo case as
fol | ows:

Anot her way of |looking at it is that since the

ot her concededly registerable indicia are not

part of the matter sought to be registered, the

presunmed right to exclude others from using

EXPRESSERVI CE whi ch woul d be accorded appel | ant

by registration of that termis not limted to

its use in association with Wells Fargo and/ or

t he stage coach design. Consequently, the

effect of these other indicia on consuner

perceptions cannot be considered in our

determ nati on whether its registration would be

contrary to the provisions of Section 2(e)(1).

Finally, we find that this case is distinguishable

fromthe double entendre cases relied upon by applicant,
because in those cases the double entendre was apparent on
the face of the mark itself. For exanple, inlnre
Colonial Stores Inc., 394 F.3d 549, 157 USPQ 382 ( CCPA
1968), the court found that the mark SUGAR & SPI CE for
bakery products was a doubl e entendre, because it
i mredi ately connoted both the ingredients of the bakery
products and the well-known nursery rhyne phrase “sugar &
spice and everything nice.” In In re National Tea Co., 144
USPQ 286 (TTAB 1965), the Board held that the mark NO BONES
ABQUT IT for hamimedi ately connoted both the fact that

t he ham was bonel ess and the comonly used phrase “no bones

about it.” Oher exanples of cases in which the nmarks were

15
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found to be double entendres are In re Happy Baby Carrier
Conmpany, 179 USPQ 864 (TTAB 1973) (NAPSACK a doubl e entendre
as applied to baby carriers); and In re Horsman Dolls Inc.,
185 USPQ 639 (TTAB 1975) (CRY BABY a doubl e entendre as
applied to dolls that “cry real tears”).

In summary, and for the reasons di scussed above, we
find that applicant’s mark THE GREATEST BAR is not a double
entendre. Instead, we find that it is a |audatory and
merely descriptive mark as used in connection with the
services recited in the application, i.e. “restaurant and
bar services.” W have carefully considered all of
applicant’s argunents to the contrary (including those not
specifically nmentioned herein), but are not persuaded. W
concl ude, w thout doubt, that applicant’s mark is nerely
descriptive, and that it therefore is barred from
regi stration under Trademark Act Section 2(e)(1).

Decision: The refusal to register is affirnmed.
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