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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Final Mx, Inc.

Serial Nos. 76438030 and 76438032

Ant hony M Keats of Keats MFarland & Wl son LLP for Final
M x, Inc.

Zhal eh Sybi|l Del aney, Trademark Exam ning Attorney, Law
Ofice 116 (Meryl Hershkow tz, Managi ng Attorney).

Bef ore Seeher man, Bucher and Drost, Adm nistrative Tradenark
Judges.

Qpi ni on by Bucher, Adm nistrative Tradenmark Judge:

Final Mx, Inc. seeks registration on the Principal
Regi ster of the mark FINAL M X for goods and services

identified in the respective applications, as filed, as

fol | ows:
conputer software for use in creating sound,
in International Cass 9;! and
audi o and vi sual production services, in
International Class 41.°2
! Application Serial No. 76438030 was filed on August 5, 2002

based upon applicant’s allegation of a bona fide intention to use
the mark in comerce.

2 Application Serial No. 76438032 was also filed on August 5,
2002 based upon applicant’s allegation of a bona fide intention to
use the mark in comrerce.
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These cases are now before the Board on appeal fromthe
final refusal of the Trademark Exami ning Attorney to register
this designation based upon the ground that applicant’s nmark
is merely descriptive when considered in relation to
applicant’s identified goods and recited services, i.e., that
FINAL M X i mmedi ately inforns potential consuners that
applicant’s goods and services are used to create final m xes
or edits of sound recordings and visual inmages.

Applicant has appealed in both applications. Both
applicant and the Trademark Exam ning Attorney have filed
briefs, but applicant did not request an oral hearing before
t he Board.

| nasnmuch as both of these appeal s involve comon
questions of |aw and fact, and each has been treated in
substantially the same nmanner by the applicant and by the
Trademar k Exam ni ng Attorney, we have consolidated these two
appeal s and i ssue a single decision herein.

W affirmthe refusals to register.

A mark is nerely descriptive, and therefore
unregi strabl e pursuant to the provisions of Section 2(e)(1)
of the Trademark Act, if it imediately conveys information
of significant ingredients, qualities, characteristics,

features, functions, purposes or uses of the goods or
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services with which it is used or is intended to be used. A
mark i s suggestive, and therefore registrable on the
Principal Register w thout a show ng of acquired

di stinctiveness, if imagination, thought or perception is
required to reach a conclusion on the nature of the goods or
services. See In re Gyulay, 820 F.2d 1216, 3 USP2d 1009
(Fed. Gr. 1987).

The question of whether a particular termis nerely
descriptive is not decided in the abstract. Rather, the
proper test in determ ning whether a termis nerely
descriptive is to consider the mark in relation to the goods
and services for which registration is sought, the context in
which the mark is used or is intended to be used, and the
possi bl e significance that the mark is likely to have on the
aver age purchaser encountering the goods and services in the

mar ket pl ace. See In re Abcor Devel opnent Corp., 588 F.2d

811, 200 USPQ 215 (CCPA 1978); In re Intelligent

| nstrunentation Inc., 40 USPQ2d 1792 (TTAB 1996); Inre
Consolidated G gar Co., 35 USPQ2d 1290 (TTAB 1995); Inre
Pennzoil Products Co., 20 USPQ2d 1753 (TTAB 1991); Inr

Engi neering Systens Corp., 2 USPQ2d 1075 (TTAB 1986); and In

re Bright-Crest, Ltd., 204 USPQ 591 (TTAB 1979).
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Applicant argues at length that the term*“final cut” is
denonstrably nuch nore descriptive than is “final mx” for
conmput er software designed for the same uses as is the
software herein, but that earlier-filed applications for
FI NAL CUT and FI NAL CUT PRO were registered wthout
objection.® Applicant also argues that the involved goods
woul d not be used to produce a “final mx,” and that its mark
woul d sinply suggest to potential custoners that applicant is
the source for audio and vi sual production goods and
servi ces.

By contrast, in support of her refusal to register, the
Trademar k Exam ning Attorney has pointed to a variety of
articles and advertisenents drawn fromInternet websites.
Fromthese Internet sources, it is clear that in the

production of nmusic CD's, for exanple, one of the chief

3 The fact that a third-party applicant registered the term

FI NAL CUT and FINAL CUT PRO is not persuasive of a different result
herein. Suffice it to say that these registrations are of little
help in determning the registrability of the mark at issue in this
case. As often noted by the Board, each case nust be deci ded on
its own set of facts. FINAL CUT and FI NAL CUT PRO are obviously
different marks fromFINAL M X, and thus the facts in those records
(to which we are not privy) would obviously be different.

Mor eover, the Board is not bound by actions taken by Trademark

Exam ning Attorneys. In re National Novice Hockey League, Inc. 222
USPQ 638, 641 (TTAB 1984) and In re Schol astic Testing Service,
Inc., 196 USPQ 517, 519 (TTAB 1977). \Wile uniformtreatnent under
the Trademark Act is highly desirable, our task here is to
determ ne, based upon the record before us, whether applicant’s
asserted mark is registrable.
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responsibilities of a recording engineer is to work toward
the creation of a “final audio m x”:
HeaDiNG.  Audi 0 Engi neeri ng
Car eers:
ﬁécording Engi neers work in a studio
environment and listen and create the final
audio mx of nusic CD s.*

In fact, the Trademark Exami ning Attorney has placed in
the record a nunber of Internet stories pointing to “final
audio mx” as a termof art in the context of conputer
software for use in creating audio recordings, as well as
stories where the termis being used by those offering
production services for nmusic and other audio works. This
termis frequently shrotened to “final m x” where the |arger
context is mxing audio tracks, or where the factual
situation involves conbining the audio tracks with digital
video tracks. The following Internet hits denonstrate that
the term*“final mx” is used by those in the audio, nusic,
video and film production industries to refer to the
finishing stages in the project cycle of recording, editing

and m xi ng audi o and vi deo productions. Several exanples are

4 JETS — The Juni or Engi neering Techni cal Society,
http://ww.jets.org/publications/audio.cfm
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drawn from el ectroni c magazi nes published on the Internet
(enmphasi s supplied):
HeaDLINE:  The Final, Final M x

...Rem x invited an international roundtable of
engi neers and indi e-|1 abel execs to discuss
mastering .. Remx Question: Wat can a
home- or project-studio artist do to prepare a
m x for mastering? ..
Larry Lachman, nastering engi neer, Absol ute
Audi 0: Check your m xing on other systens.

Do not normalize this process — it actually
limts what a nmastering engi neer can do to a
final mx. It can also distort the nusic

Rem x Question: Any final tips about

preparing a master or about mastering

t echni ques?
Chris Cowi e, | abel nmanager, Bell boy Records:
It depends on the style of music ... You have
to be careful when using conpression on a
final mx that has vocal on it .2

HEADLI NE: New Sof t war e/ Hardware for Audi o
Pr oducti on

EMAG C WAVEBURNER PRO - Emagi ¢ (www. enagi c. de)
rel eases a new, nore powerful version of its
WaveBur ner Pro audi o CD-mastering software.
Upgrade highlights include the integration of
mastering plug-ins and support for VST fornat
plug-ins, along with the ability to directly
| oad nore audio formats, plus expanded driver
support for a broader range of audi o hardware
devices. New plug-in support features all ow
plug-ins to be applied to individual regions,
as well as to the final mx. Any nunber of
plug-ins can be serially inserted, related to
t he amount of host processing resources
avai l abl e. Emagi c Logi ¢ Audi o plug-ins
bundl ed wi th WaveBurner Pro include a
conpressor/limter, multiband conpressor, Fat

5 http://rem xmag. cont
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EQ and audio restoration tools. WaveBurner
Pro now natively supports 24-bit/96kHz fil es.
In addition to .AIFF and SDII files and
regions, .VAV files can now al so be directly
| oaded i nto WaveBurner for editing. M3 is
al so supported. Audio driver support now
includes ASIO and Direct I/O in addition to
SoundManager and Audi owerk8/2. O her new
features include expanded edit comrands,
multiple level neters and an inproved user
interface. Price: $299.°

At | east one of the uses drawn fromthe Internet is an

adverti senment on Yamaha's website:

CapTiON:  From Conception to CD with the AWMG6EG

Burn to CD

Equi pped with the optional CD-RWdrive
(CDRWM6G), the AWL6G [ Prof essional Audio
Workstation] lets you burn your final mx
right to inexpensive CD-R nedia ..

However, the nmajority of the Internet hits canme from

websi tes di scussing conputer software for use in mxing sound

tracks or fromwebsites pronoting audi o and vi sual

servi ces:

HeaDing:  FAQ  Using Audio

Question: | would like to use recorded sounds
like vocals and guitar with Orion. |Is this
possible with Oion?

Answer: ...Now you are ready to record your
vocals, etc., with great accuracy. Wen you
are finished, you export the recorded tracks

6 M X:

Pr of essi onal Audi o and Musi ¢ Production, Dec. 1, 2000,

http:// m xonline.com nag/ audi o_new sof t war ehar dware audi o_16/

! htt p: // ww. yanaha. com yanahavgn/ Docunent s/ Pr oAudi o/ awl6g. pdf

-7 -

producti on
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back into Orion as audi o-tracks so you can do
your final mx in Oion...2

HeaDiNG: Rough Guide to Sound Post Production

...Musi c scored by your conposer will generally
be added at the final m x stage of your
production... Please renenber, when planning

your final cut that it is not recommended that
you have nusic on an outgoing or incomng reel
change...

...Your Final Mx will be first mxed to

si mul t aneous stereo D al ogue, Misic and
Effects stens on a Tascam 8-track machi ne ...
Your stens will then be m xed together to your
final mx format.?

HeaDing:  Article: final mx
final mx of filmsound track; pre-dubs,
pyram d progression to reduce tracks, final
m xdown, DM & E and stereo m xi ng. *

HeaADING:  Harrison Magic on Track: Harry Potter
post production on MPC Consol e

...The final soundtrack [for Harry Potter and
t he Chanber of Secrets] is being m xed on the
Harri son MPC consol e in Theater Four at
Shepperton in the UK ...

Supporting what is undoubtedly a very conpl ex
m x, the award-w nning duo of M ke Dowson and
Mar k Tayl or worked ...preparing the prem xes
for the final mx.*

HeaDiNG:  The Wy We Wor k
Qur met hod of working offers unparalleled

ef ficiency throughout the process. For
exanpl e, rather than adhere to the typica

http://ww. orion-central.com

http://ww. dbpost. com rough. htm W also note that this is
one of several Internet sites that appear to use the terns “final
cut” and “final mx” interchangeably.

10 htt p: / / www. post producer. com Articl e/

1 http://ww. crmav. com vi deo/ 41/ harri son m.ry potter post
_production on npc_.shtm

9
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tinmeline of edit-then-mx, we pre-mx the film
t hroughout the edit/design phases so that when
the filmis ready for the final mx and

out put, nost of the work is already done. The
pre-m xes becone the final mx. There is no

| oss of work, and the “final mx” becones nore

of a final tweak/check. If the filmis to go
to a larger mx house for the final mx and
print mastering ...then you will even nore
greatly appreciate this nmethod of working
since it will enable the mix to take place in

2-5 days ...*?

HeaDing: A Day In the Life: Creating a New Kind of

...“For the 2:30 nusic video and the 5.1
surround m xes [of Nike TV spots] | did nore
of arecord mx than a traditiona
[comercial] post-production final mx. 1°'d
say fully 30% of the final track was
acconplished in the final m x, because | went
into the studio with the idea that we were

m xing a record, not a soundtrack for a
commercial. W finished the final mx and it
was | aid-back to CD at the Village .."%

HeAD NG From Start to Finnish

...This is how Paul Jyrala describes his nove
to the world of the digital four track Nagra-
D, about five years ago. M. Jyralda has

wor ked as a sound m xer all over the world for
al nost 38 years. He has always insisted doing
[sic] the whole production chain by hinself,
fromthe first location recording to the fina
mx. M. Jyrala junped on the digital
bandwagon in 1988 with Sony’s PCM 2000, but it
was the Nagra-D that changed his way of
wor ki ng crucial ly.

The dialog fixing also takes place at this
point. One screwed word or even a phonene can

http://ww. soundspacest udi 0. conf st udi 0. ht m

http://ww. endl essnoi se. conl

-9 -
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be fixed by taking that sanme part from anot her
take or fromanother track. All this, like
the other sound work apart fromthe final mx,
takes place in Pro Tools.

“One thing worth to note [sic] is also
the fact that once the sound has gone
through the Nagra’s A/ D converters, it
stays a 24-bit digital signal all the way
t hrough the whol e chain until the fina
mx .."4"

HeaADING  ProTools M x To Picture and Sound Design

Qur ProTools system provides clients with the
i ndustry standard format for video or film

m xi ng. Qur experienced m xers can provide
you with a final m x that exceeds your
expectations but neets your budget. Talk to
us about a package that includes an Avid
offline edit at Downtown Avid and audi o post
at Gty Sound.?®

HeaADING We are al so | ooking for Back End Deal s

Clear Gravy Productions will fund all your
recording costs up front and produce your
entire project at our discretion, but not
wi t hout sone conditions:
#1 Cear Gravy Productions will retain all
rights to the data tracks, the final mx of
the recording and the master produced from
t he sane...'®

HeaDiNG  Editorial Review of Produci ng Great Sound for

Digital Video

Produci ng Geat Sound for Digital Video
educat es begi nni ng and experienced fil mmakers
on the intricacies of creating an outstanding

14 http://ww. stardustfil mconm Articl es/Paul %20Jyr al a%20'
... Finnish' .htm

15 htt p: / / ww. ci t ysound. cond cspst udi o/ post pr od. ht ni

16 htt p: / / ww. cl ear gr avy. conml nusi ci an. ht ni

- 10 -
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soundtrack, for preproduction planning through
the final mx ..*%

HeaADiNG:  Too Blue with Drew Daniels and Ji nmy
Quitar Smth

| use a Layla card for 1/OQ and | have an
extrenely flat JBL L250 playback systemin the
living roomto check final m xes

..l corrected two notes a little with Cool
Edit's Stretch function, and then it sounded

fine. Inthe final mx, we thinned it out a
| ot

..After mxing and mastering, | listened to
the final mx at a level that | think the end-
listener will use ..1%8

HeaDing: RIM 420 — Applied Digital Audio, Project
Seven: Digital Audio Mx in ProTools / Vocal
Conpi ng Proj ect

Project 7 will introduce the use of ProTool s
software, the nost wi dely used digital audio
editing and mxing platformin the world.
ProTool s is devel oped by Di gi desi gn and
conprises a large famly of hardware and
software systens and applications. The parent
conpany of Digidesignis Avid — a w del y-used
nonl i near video editing system Wth this
project, you will edit and m x several vocal
tracks to forma conpleted vocal track to
acconpany a rough “slave” mx of a song.

Note: The final mx of this song actually
uses all of these conp tracks plus two
addi tional tracks ..%°

1 http://ww. anmazon. conl

18 http://ww. drewdani el s. com /j s/ cep3. ht m

19 M ddl e Tennessee State University, Applied Digital Audio,
Project Seven: Digital Audio Mx in ProTool s/Vocal Conping Project
http://ww. ntsu. edu/ ~dsmi tche/ ri mi20/ proj ects/ 420 project 7. htm

- 11 -
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Based upon our review of these Internet materials, we
find that those in the audio and video production field who
are the potential consuners for these goods and services
woul d understand “final m x” to be a distinct and criti cal
stage of making an audi o, nusic and/or video recording that
occurs toward the end of the “recording, editing and m xi ng”
stages, and imediately prior to “mastering.” The actual
recording at this point is known as the “final mx,” and in
many i nstances is an end point in a conpany’ s providing audio
and vi sual production services.

Despite this evidence, applicant argues as follows:

The Exam ning Attorney has inappropriately
made the analogy in Ofice Action No. 2 that
because sonme nenbers of the public use the
vernacul ar term“final mx” to refer to the
| ast m x of an audio or visual production,
Applicant’s mark FINAL M X i s descriptive of
Applicant’s conputer software for use in
creating sound. As stated in Applicant’s
response to O fice Action No. 1, Applicant
does not offer a good called a “final mx.”
Applicant’s appeal brief, p. 5.

Technically, of course, it is true that the product
applicant intends to nmarket is conputer software, albeit a
very specialized application designed to help create recorded
music. Wiile the conputer programitself is not a “final

mx,” it is clear that a significant purpose of the

identified software is to create a final mx. To the extent

- 12 -
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t hat purchasers may want software for different stages of
audi o production, applicant’s terminmediately inforns
purchasers that the software is designed to produce a “fina
m x,” as opposed to nerely assisting with earlier tasks of
editing, converting, conpressing, equalizing, etc., or the

| ater job of nmastering. When one views the conmon neani ng of
the term“final mx” in the context of applicant’s “conputer
software for use in creating sound,” we find that it takes no
anmount of nental processing to conclude that this is software
designed to create a finished audio work product at the end
of the recording, editing and m xi ng stages of production.

It is clear that sonmeone purchasing applicant’s software
woul d understand fromthe mark that a significant work-
product grow ng out of the use of this software would be the
creation of a final audio mx, or a “final mx.”

Simlarly, the recording artists and others in the audio
and visual field who are potential customers of applicant’s
audi o and vi sual production services would know t he neani ng
of “final mx” and would i medi ately understand, when this
termis used in connection with the identified services, that

it describes a significant characteristic of the services,

nanmely, the production of a final m x.



Serial Nos. 76438030 and 76438032

Accordi ngly, we conclude that the term FINAL M X
i mredi at el y descri bes applicant’s goods and services, and
therefore registration on the Principal Register is barred by

Section 2(e)(1) of the Trademark Act.

Decision: The refusal to register based upon Section

2(e) (1) of the Lanham Act is hereby affirned.



