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Morton J. Rosenberg of Rosenberg, Klein & Lee for Captn’s
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Tanya Anps, Tradenmark Exam ning Attorney, Law Ofice 113,
(Odette Bonnet, Managi ng Attorney).

Before Simms, Seeherman and Bottorff, Adm nistrative
Trademar k Judges.

Qpi nion by Sims, Admi nistrative Trademark Judge:

Captn’s Pack Products, Inc. (“applicant”), a New York
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark shown

bel ow for frozen seafood, namely, frozen raw shrinp.?!

! Serial No. 76446011, filed August 28, 2002, based upon
al | egati ons of use since February 1, 2000.
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The Exam ning Attorney has refused registration under
Section 2(d) of the Act, 15 USC 81052(d), on the basis of
Regi stration No. 2,608,601, issued August 20, 2002, for the
mar k BLACKJACK BURGER (“BURCGER’ discl ai med) for beef
burgers. Applicant and the Exami ning Attorney have filed
briefs but no oral hearing was requested.?

W affirm

Briefly, the Exam ning Attorney argues that the
respective nmarks are very simlar because the word portion
of applicant’s mark consists of the dom nant wordi ng of the

regi stered mark, the word “BURCER’ in that mark being

2 The results of an Internet search subnmitted for the first tine
with applicant’s reply brief are excluded. See Trademark Rul e
2.142(d). We would add that even if this matter were properly of
record, it would not change the result in this case.
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generic and contai ning no source-indicating significance,
and that the respective food products are closely rel at ed.
More particularly, concerning the card design in
applicant’s mark, the Exam ning Attorney argues that that
design is not enough to distinguish the marks and, in fact,
rei nforces the commercial inpression of the mark “BLACK
JACK,” having reference to the card gane bl ackjack, in
whi ch the cards shown in applicant’s mark are a w nning
hand. The words in applicant’s mark are nore likely to be
i npressed on a purchaser’s nenory and be used in calling
for applicant’s goods, the Exam ning Attorney contends.
Al so, the registered mark is shown in standard characters,
so that registrant’s mark could in fact be used in a form
simlar to the word in applicant’s mark, the Exam ning
Attorney argues. As to the respective goods--frozen raw
shrinp and beef burgers--the Exam ning Attorney has
submtted third-party registrations which show that the
sanme mark has been registered for both burgers and shrinp.
For exanple, the mark LONG BEACH SEAFOODS COMPANY and
design (Registration No. 1,564,839, issued Novenber 7,
1989, Section 8 affidavit accepted) is registered to the
Long Beach Seaf ood Conpany, Inc. for goods which include
seaf ood, fresh fish, shrinp, salnon, swordfish, |obsters,

clans, crabs, poultry, pork ribs, hanburger patties, veal,
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sausage and neatballs. The sanme conpany has registered the
mar k FAN SEA for the sanme goods (Registration No.

1, 665, 145, issued Novenber 19, 1991, renewed). Also, the
mar Kk RI VERCAT has been registered to Rivercat Foods, Inc.
for such goods as seafood, sal non, shrinp, |obsters,
oysters, clans, deli neats, hotdogs, hanburgers, sausages,
chi cken, liver, bacon and deli sliced cheese (Registration
No. 2,509, 335, issued Novenber 20, 2001), and
HOSSSTEAKS. COM — ACCESS TO AMERI CA' S FI NEST STEAKHOUSE BEEF
for such goods as fresh and frozen beef steaks, beef
hanmburgers, pork ribs, crab cakes, shrinp and |obster tails
is registered by Hoss's Enterprises, Inc. (Registration No.
2,506,414, issued Novenber 13, 2001). The Exam ning
Attorney al so submtted several registrations owned by

wel | - known restaurant chains show ng the sanme mark

regi stered for hanburgers and seafood including shrinp as
wel | as other food products. The Exam ning Attorney argues
that there is no indication in the registration that
registrant’s beef burgers are fresh or frozen, and that,
accordingly, we nust presune that registrant’s goods
enconpass both types of burgers and that they are sold
wherever fresh and frozen food is sold in supermnarkets.
Therefore, both frozen raw shrinp and burgers could be sold

in the frozen food aisle of supermarkets, argues the



Serial No. 76446011

Exam ning Attorney. The Exam ning Attorney maintains that
there is nothing in the cited registration to indicate that
registrant’s burgers are sold in fast food outlets, as
appl i cant has contended. Because these itens are
relatively inexpensive food products, the general public is
held to a | esser standard of purchasing care, a factor
whi ch increases the |ikelihood of confusion, the Exam ning
Attorney argues. Finally, the Exam ning Attorney maintains
that the third-party registrations (referred to by
applicant, infra) alone do not establish use of those
regi stered marks and that, even if the registered mark is
consi dered weak, even weak marks are entitled to protection
agai nst the registration of marks |likely to cause
conf usi on.

Appl icant, on the other hand, contends that the
Exam ning Attorney has given too little weight to the
al I egedly di stinguishing design and the stylization of the
wor ds “BLACK JACK” in applicant’s mark; that the words
“BLACK JACK” are not the dom nant part of applicant’s mark
but rather the design elenent and the stylization are the
dom nati ng and di stinguishing portions of applicant’s mark;
that the respective marks have different commerci al
i npressions; that the regi stered mark suggests the high

quality of registrant’s goods (because it suggests the best
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hand at bl ackjack); that the mark BLACKIJACK is registered
to others for such goods and services as bl ackeyed pea

sal sa, beer and ale, chewi ng gum and restaurant services
featuring the home delivery of pizza; that the registered
mark is, therefore, “inherently weak” (brief, p. 14) and is
entitled to a narrow scope of protection; and that the
respective goods are sold in different markets because
registrant’s goods are “probably” sold in fast food
restaurants while applicant’s frozen shrinp is sold in
grocery stores. Even if these goods are sold in the sane
super markets, applicant argues that frozen seafood woul d be
sold in a separate section fromthat where beef burgers are
sold. Further, applicant argues that “Were a potenti al
purchaser is obtaining a cooked hanburger, such a person
woul d be extrenely naive to confuse such with frozen raw
shrinp.” Response, p. 10, filed May 20, 2003. Applicant’s
attorney also indicates that there have been no instances
of actual confusion.

Upon careful consideration of this record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that confusion is |ikely.

Qur determ nation of |ikelihood of confusion under
Section 2(d) of the Act is based on an analysis of all of

the probative facts in evidence that are relevant to the
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factors bearing on the likelihood of confusion issue. See
In re Majestic Distilling Co., Inc., 315 F.3d 1311, 65
UsP2d 1201 (Fed. Gr. 2003); and Inre E.I. du Pont de
Nenours and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
Two key considerations are the marks and the goods or
services. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) ("“The neans of
distribution and sale, although certainly relevant, are
areas of peripheral inquiry. The fundanmental inquiry
mandat ed by [Section] 2(d) goes to the cumul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”).

Considering first the marks, it is well settled, of
course, that marks nust be considered and conpared in their
entireties, not dissected or split into conponent parts so
that parts are conpared with other parts. This is because
it is the entire mark which is perceived by the purchasing
public and, therefore, it is the entire nmark that nust be
conpared to any other mark. See Kangol Ltd. v. KangaROCS
US A Inc., 974 F.2d 161, 23 USPQd 1945 (Fed. Gir. 1992);
and Franklin Mnt Corp. v. Master Manufacturing Co., 667
F.2d 1005, 212 USPQ 233 (CCPA 1981). However, although
mar ks nust be conpared in their entireties, there is

not hing i nproper in stating that, for rational reasons,
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nore or | ess weight has been given to a particular feature
of a mark. See In re National Data Corp., 753 F.2d 1056,
224 USPQ 749, 751 (Fed. Cir. 1985)(“On the other hand, in
articulating reasons for reaching a conclusion on the issue
of |ikelihood of confusion, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of a mark, provided the
ultimte conclusion rests on consideration of the marks in
their entireties.”).

Moreover, the test to be applied in determning
| i kel i hood of confusion is not whether the marks are
di sti ngui shabl e upon a si de-by-side conparison, but rather
whet her the marks, as they are used in connection with
registrant’s and applicant’s goods, so resenble one anot her
as to be likely to cause confusion. That is because, under
actual marketing conditions, consuners do not necessarily
have the opportunity to nake side-by-side conparisons
bet ween marks. Dassler KG v. Roller Derby Skate Corp., 206
USPQ 255, 259 (TTAB 1980). The proper enphasis is thus on
the recollection of the average custoner, and the correct
| egal test requires us to consider the fallibility of human
menory. The average purchaser normally retains a general,
rather than a specific, inpression of trademarks. See

Spoons Restaurants Inc. v. Mrrison Inc., 23 USP@d 1735
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(TTAB 1991), affirmed in unpublished opinion, Appeal No.
92-1086 (Fed. Cir. June 5, 1992)(SILVER SPOON CAFE and

SI LVER SPOON BAR & GRILL for restaurant and bar services v.
SPOONS, SPOONBURGER, SPOONS with cactus design, and SPOONS
within a dianond | ogo design); and Envirotech Corp. v.

Sol aron Corp., 211 USPQ 724, 733 (TTAB 1981).

When applicant’s mark and the registered nark are
considered in light of these principles, we agree with the
Exam ning Attorney that the marks are very simlar in sound
and comrercial inpression. Wile, as noted, the marks mnust
be considered in their entireties, the literal portion of
applicant’s mark plays a nore promnent role in designating
the source of product. Although the design cannot be
ignored, we believe that it does not detract fromthe
commercial inpression created by the words “BLACK JACK”
because it represents the hand in the card gane that is
referred to as bl ackjack. Also, the word “BURGER’ in the
regi stered mark names the product involved and does not hing
to indicate source. |If applicant’s mark and the registered
mar k BLACKJACK BURGER were used on conmercially rel ated
products, confusion would be |ikely.

Turning next to the goods, as often stated, Board
proceedi ngs are concerned with registrability and not use

of a mark and, thus, the identification of goods in the
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cited registration and applicant’s application franes the
issue. Here, there are no restrictions in the
identification of goods in registrant’s registration and we
do not read |imtations into that identification of goods.
Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940
(Fed. Gir. 1983)(“There is no specific limtation and
nothing in the inherent nature of Squirtco’ s mark or goods
that restricts the usage of SQU RT for balloons to
pronotion of soft drinks. The Board, thus, inproperly read
limtations into the registration”). See also Schieffelin
& Co. v. Mol son Conpanies Ltd., 9 USPQ2d 2069, 2073 (TTAB
1989) (“[ M oreover, since there are no restrictions with
respect to channels of trade in either applicant's
application or opposer's registrations, we nust assune that
the respective products travel in all normal channel s of
trade for those al coholic beverages”); and In re El baum
211 USPQ 639, 640 (TTAB 1981).

It is also true that the respective goods need not be
identical or conpetitive. They need only be related in
some manner or the circunmstances surrounding their
mar keti ng be such that they would |likely be encountered by
t he sane persons under circunstances that could give rise
to the m staken belief that they emanate fromor are

associated with the sane source. See In re Peebles Inc.,

10
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23 USP2d 1795 (TTAB 1992); and Chem cal New York Corp. v.
Conmar Form Systens Inc., 1 USPQ2d 1139 (TTAB 1986).

In order to denonstrate rel atedness of the goods, the
Exam ning Attorney has nmade of record a nunber of third-
party registrations. Third-party registrations which
i ndi vidually cover a nunber of different itens and which
are based on use in commerce serve to suggest that the
| i sted goods and/or services are of a type which may
emanate froma single source. See In re Albert Trostel &
Sons Co., 29 USPQ2d 1783 (TTAB1993). Mbreover, as our
primary reviewing Court stated in Recot Inc. v. MC.
Becton, 214 F.3d 1332, 54 USPQ2d 1894, 1898 (Fed. Cr.
2000): “Even if the goods in question are different from
and thus not related to, one another in kind, the sane
goods can be related in the mnd of the consum ng public as
to the origin of the goods. It is this sense of
rel atedness that matters in the |ikelihood of confusion
analysis.” The sane Court reiterated, in the case of
Hew ett - Packard Conpany v. Packard Press, Inc., 281 F.3d
1261, 62 USPQ2d 1001, 1004 (Fed. Cir. 2002): “Even if the
goods and services in question are not identical, the
consum ng public may perceive themas rel ated enough to
cause confusi on about the source or origin of the goods and

services.”

11
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W agree with the Exam ning Attorney that frozen
shrinp and beef burgers are related food products that
could be sold in the sane frozen food section of
supermarkets. Suffice it to say that a purchaser, who had
purchased or at |least is aware of registrant’s BLACKIACK
BURCGER beef burgers, who then encounters applicant’s BLACK
JACK and design frozen shrinp is likely to believe that
t hese food products conme fromor are |licensed or sponsored
by the sane conpany.

Furthernore, the third-party registrations referred to
by applicant of the mark BLACKJACK are not evidence of use
of those marks in the marketplace, and they do not show
that the public is famliar with those nmarks. See O de
Tyme Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQd
1542, 1545 (Fed. Cr. 1992); and AMF Inc. v. Anerican
Lei sure Products, Inc., 474 F.2d 1403, 177 USPQ 268, 269
(CCPA 1973) (“The existence of [third party] registrations
is not evidence of what happens in the market place or that
custoners are famliar with them..”). There is no
evi dence, for exanple, relating to the nature and extent of
the use of these marks. Moreover, while third-party
registrations may be | ooked at in the sane nmanner as a
dictionary to determne a ternis significance in a

particular trade, it is not seen how the several

12
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registrations of this mark for salsa, beer and ale and

pi zza delivery services shed any light on this
significance, except perhaps to show that the term may have
a sonewhat | audatory neaning (as the best hand in the card
gane, rather than the card gane itself). Accordingly, we
do not believe that the registered mark has been shown to
be weak. Even if we deemthe protection to be accorded the
cited registered mark as being nore limted than that for a
totally arbitrary mark, it still extends to prevent the
registration of a mark which conveys the sanme commerci al

i npression and which is used for goods which the record
shows may emanate from a single source.

Further, wi thout evidence of the nature and extent of
the sal es and advertising of applicant’s and registrant’s
food products, or of any geographic overlap in the
mar keti ng and sal e of these goods, we can give relatively
little weight to applicant’s statenent that there have been
no instances of actual confusion. That is, the |ack of
actual confusion is a nmeaningful factor only where the

record denonstrates appreciable and continuous use by an
applicant of its mark in the same nmarkets as those served by
regi strant under its mark. See, for exanple, Gllette
Canada Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774 (TTAB
1992); and Chenetron Corp. v. Mrris Coupling & Canp Co.,

13
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203 USPQ 537, 541 (TTAB 1979). Specifically, there nust be
evi dence showi ng that there has been an opportunity for
i ncidents of actual confusion to occur. See Cunni ngham v.

Laser Golf Corp., supra at 55 USPQ2d 1847. See also In re
Maj estic Distilling Co., Inc., supra, 65 USPQ@2d at 1205
(“The lack of evidence of actual confusion carries little
wei ght ...especially in an ex parte context”). And any
confusi on about sponsorship or affiliation would not
necessarily be brought to the attention of either applicant
or registrant, where such relatively inexpensive itens as
food products are involved. Furthernore, because applicant
di d not commence use of its mark until the year 2000, the
period of contenporaneous use has been relatively short.
Thus, we do not believe that there has been a neani ngful
opportunity for confusion to have occurred.

Finally, as noted above, because registrant’s beef
burgers and applicant’s frozen shrinp are relatively
i nexpensi ve, purchasers may not spend a great deal of tinme
in the purchasing decision, a factor which favors
registrant in the |ikelihood of confusion analysis. It is
not, as applicant seens to contend, that a purchaser of
registrant’s beef burgers will purchase applicant’s BLACK
JACK and design frozen shrinp thinking that he or she has

just purchased a beef burger; rather, it is that such a

14
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purchaser may well believe that applicant’s frozen shrinp
i s produced by or under license fromthe sanme source that
produces the beef burger under a simlar mark.

O course, if there is any doubt concerning the
concl usion of |ikelihood of confusion, such doubt, in
accordance with precedent, nust be resolved in favor of the
registrant. See In re Hyper Shoppes (Chio) Inc., 837 F.2d
840, 6 USPQR2d 1025, 1026 (Fed. Cir. 1988); In re Martin's
Fanous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289
(Fed. Gr. 1984); and In re Pneumati ques Caoutchouc
Manuf acture et Pl astiques Kel ber-Col unbes, 487 F.2d 918,
179 USPQ 729 (CCPA 1973).

Decision: The refusal of registration is affirned.
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