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Qpi ni on by Hanak, Adm nistrative Trademark Judge:

Todson, Inc. (applicant) seeks to register in typed
drawi ng form BRUTE for “bicycle locks.” The intent-to-use
application was filed on Septenber 3, 2002.

Citing Section 2(d) of the Trademark Act, the
Exam ning Attorney has refused registration on the basis
that applicant’s mark, as applied to bicycle |ocks, is
| i kely to cause confusion with the mark THE BRUTE,
previously registered in typed drawing formfor “locks.”
Regi stration No. 1,039, 107.

When the refusal to register was nmade final, applicant

appealed to this Board. Applicant and the Exam ning
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Attorney filed briefs. Applicant did not request a
heari ng.
In any likelihood of confusion analysis, two key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods or services.

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry
mandat ed by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”).

Considering first the marks, we find that they are
essentially identical. Wrds such as “the” and “a” have
little source identifying significance. Applicant has
nerely taken the clearly dom nant portion of the registered
mar k (THE BRUTE) and adopted it as its mark. Mboreover,
both applicant’s mark and the regi stered mark are depicted
in typed drawing form This neans that the registration
for THE BRUTE “is not limted to the mark depicted in any
special form” and hence we are mandated “to visualize what

other fornms the mark m ght appear in. Phillips Petrol eum

Co. v. CJ. Wbb Inc., 442 F.2d 1376, 170 USPQ 35, 36 (CCPA

1971). Registrant is entirely free to depict the
subordinate word THE on one line in small lettering and the

dom nant word BRUTE in nuch larger lettering on a second
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line. When so depicted, registrant’s mark woul d be
virtually identical to applicant’s mark.

Thus, the first Dupont “factor weighs heavily agai nst
applicant” because applicant’s mark is virtually identical

to the registered mark. In re Martin's Fanous Pastry

Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cr

1984).

Turning to a consideration of applicant’s goods and
the goods of the cited registration, we note that because
the marks are virtually identical, their contenporaneous
use can lead to the assunption that there is a conmon
source “even when [the] goods or services are not

conpetitive or intrinsically related.” 1In re Shell Gl

Co., 922 F.2d 1204, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993).
However, in this case we find that applicant’s goods and
registrant’s goods are legally identical. Registrant’s
broad description of goods (locks) covers |ocks of all
types, including applicant’s bicycle |Iocks.

Hence, given the fact that the marks are virtually
i dentical and the goods are legally identical, confusion is
not only likely, but it is inevitable.

Two final comments are in order. First, applicant
argues at page 2 of its brief that the identification of

goods in the cited registration (locks) “is not specific,
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definite or clear.” Applicant then points to a brochure
put out by registrant which indicates that registrant makes
“hi gh security |ocks for hone, business, industry and
governnent,” and that these include “safe | ocks, vault

| ocks, tine | ocks, and specialty padl ocks.” To begin wth,
this is but one of registrant’s brochures. W have no way
of knowi ng whet her regi strant has other brochures which may
indicate that it manufactures bicycle |ocks. However, nore
inmportantly, applicant’s argunent constitutes an

inperm ssible attack in an ex parte proceedi ng upon the
cited registration by attenpting to limt its description

of the goods. 1In re Dixie Restaurants, 105 F.3d 1405, 41

uUsP@d 1531 (Fed. Gir. 1997).

Second, as a corollary argunent, applicant argues at
page 3 of its brief that when there is an “i nproper
identification” of goods in the cited registration, this
Board is free to consider extrinsic evidence (presunably
registrant’s brochure) to determ ne the neaning of
registrant’s identification of goods (locks). In this

regard, applicant cites the case of In re Tracknmobile Inc.,

15 USPQRd 1152, 1154 (TTAB 1990). Applicant totally

m sreads Tracknmobile. That case stands for the proposition

that if the cited registration contains terns of art not

readi |y understood by nenbers of the Board, applicant is
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free to present extrinsic evidence explaining the neaning
of these terns of art. |In this case, we have a situation

that is the exact opposite of that in Tracknobile. Here

the description of registrant’s goods is an extrenely
common, easily understood term nanely, “locks.”

Decision: The refusal to register is affirmed.



