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Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Robert Fox, Inc. has appealed fromthe final refusal
of the Trademark Exam ning Attorney to register CATCH THE

THRI LL OF A GREAT BUY! as a mark for "retail store for

1

| adi es’ clothing." Regi strati on has been refused on the

1 Application Serial No. 76455401, filed Septenber 30, 2002, and
asserting first use and first use in comrerce on January 1, 1998.
The drawing, as originally filed, showed the mark, in typed
format, as CATCH THE THRILL OF A GREAT BUY. Wth its reply
brief, applicant has submitted an anended draw ng whi ch includes
the exclamation point. Normally, a proposed anmendnent to a
drawing, filed after the appeal, would have to be submtted with
a request for remand. However, in this case, the Exam ning
Attorney has, throughout exami nation, stated that the om ssion of
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basis that the speci mnen does not show use of the nmark as it
appears in the draw ng.

The appeal has been fully briefed; applicant did not
request an oral hearing.

Trademark Rule 82.51(a) provides that, "in an
application under section 1(a) of the Act, the draw ng of
the mark nust be a substantially exact representation of the
mark as used on or in connection with the goods and/ or
services." It is the Exam ning Attorney's position that
CATCH THE THRI LL OF A GREAT BUY! is a nutilation of the mark
actually shown in the specinen, nanely, FALL IN LOVE WTH
SHOPPI NG AND CATCH THE THRI LL OF A GREAT BUY!

It is well settled that an applicant nay apply to
regi ster any elenent of a conposite mark if that elenent, as
shown in the record, presents a separate and di stinct
comerci al inpression which indicates the source of the
applicant's goods or services. See Inre MIler Sports
Inc., 51 USPQ2d 1059 (TTAB 1999). See al so, TMEP 8§807. 14(b)

(3d ed. rev. May 2003). Therefore, we turn to a

t he exclamation point fromthe drawi ng was one of the problens
with the drawi ng. Because applicant seeks to conply with this
particul ar requirenment by the Exam ning Attorney, and because the
addition of the exclamation point is clearly not a materi al
alteration of the nmark, we see no need to delay the appeal

further by remanding the application to the Exam ni ng Attorney.
Accordi ngly, the amendnment to the draw ng has been accepted, and
O fice records now reflect this anendnent.
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consi deration of the specinmen submtted by applicant, and
depicted bel ow, to determ ne whether CATCH THE THRILL OF A
GREAT BUY! presents a separate and di stinct commerci al

I npr essi on.

’°o
1"

As the Exami ning Attorney has noted, the words CATCH
THE THRILL OF A GREAT BUY! do not appear alone, but are part
of the phrase FALL IN LOVE W TH SHOPPI NG AND CATCH THE
THRI LL OF A GREAT BUY! Further, these words do not even
appear separately on a single line; rather, the line
contains the words AND CATCH THE THRILL OF A GREAT BUY! The
word "AND" is visually part of the phrase, being depicted in
the sane size and type font as CATCH THE THRI LL OF A GREAT
BUY!

This line, AND CATCH THE THRILL OF A GREAT BUY! is
visually subordinate to the words FALL IN LOVE W TH

SHOPPI NG As the Exam ning Attorney has suggested, FALL IN
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LOVE W TH SHOPPI NG may create a separate comerci al
i npression because it is in larger, bolder type and stands
out fromthe entire sentence of which it is a part.
However, the subordinate phrase AND CATCH THE THRILL OF A
GREAT BUY! does not stand out in this way. That is,
consuners view ng the speci nen advertisenent are not |ikely
to view the latter phrase as a separate trademark. Further,
for those consuners who nove beyond the dom nant FALL IN
LOVE WTH SHOPPI NG to read the rest of the sentence, the
phrase beginning with the word "AND' woul d only be perceived
as part of the whole sentence and not as a separate mark
nerely placed bel ow FALL I N LOVE W TH SHOPPI NG,

Because AND CATCH THE THRILL OF A CGREAT BUY! does not
create a separate and distinct inpression fromthe entire
sl ogan FALL IN LOVE W TH SHOPPI NG AND CATCH THE THRILL OF A
GREAT BUY!, neither does the portion of that phrase--CATCH
THE THRILL OF A GREAT BUY!--which is an integral part of
AND CATCH THE THRILL OF A GREAT BUY! W wi sh to nake it
clear that our decision herein is based solely on the
comerci al inpression of CATCH THE THRI LL OF A GREAT BUY!
as it appears on applicant's specinmen herein. Under other

ci rcunst ances, two phrases, even when joined by the word

and,” mght well create the inpression of two separate

trademar ks, such as, for instance, if the word "and"
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appeared on a separate line, and in smaller letters,
between two prom nently di splayed phrases. Nor has our
deci si on been based on the question of whether CATCH THE
THRI LL OF A GREAT BUY!, as required by Tradenmark Rul e
2.51(a), is a substantially exact representation of AND
CATCH THE THRILL OF A GREAT BUY!, i.e., the question of
whether the AND is a significant elenent of the proposed
mar k. Because, as shown in the specimen, CATCH THE THRI LL
OF A GREAT BUY! does not create a separate conmerci al

i npression apart from FALL I N LOVE W TH SHOPPI NG AND CATCH
THE THRI LL OF A GREAT BUY!, the mark shown in the draw ng,
CATCH THE THRI LL OF A GREAT BUY!, is not a substantially
exact representation of the mark shown in the specinen.

Decision: The refusal of registration is affirned.



