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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Vudo, Inc. has filed an application to register on the
Princi pal Register the mark "LILY' S BAKERY" and design, as shown

bel ow,

nl

for goods identified as "cake.

' Ser. No. 76467337, filed on Novenber 15, 2002, which is based on an
all egation of a date of first use anywhere and in conmerce of June 15,
2000. The word "Bakery" is disclained.
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles the

mark "LILY BAKERY" and design, as reproduced bel ow,

which is registered for "cakes, sponge rusk, cup cakes, mni
cakes, pastries, and crackers,"” as to be likely to cause
confusion, or to cause m stake, or to deceive.

Applicant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |ikelihood
of confusion. Inre E. |I. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Federat ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity or

dissimlarity in the goods at issue and the simlarity or

’ Reg. No. 2,607,707, issued on August 13, 2002, which sets forth a
date of first use anywhere and in commerce of March 30, 1994.
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dissimlarity of the respective marks in their entireties.?

Here, inasmuch as applicant's "cake" and registrant's "cakes" and
"mni cakes" are legally identical goods which therefore would be
sol d through the sane channels of trade to the sane cl asses of
custoners, ® the focus of our inquiry is accordingly on the

simlarity or dissimlarity of the respective nmarks.

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods and differences in the marks."
192 USPQ at 29.

“It is noted that applicant argues in its brief that the respective
goods are not sinilar because its product "includes French

Vi et nanese, and Chi nese styles" and that "[t] hese kinds of cakes are
peculiar in the United States.” The Exam ning Attorney, citing
Canadi an | nperial Bank of Commerce, N. A v. Wells Fargo Bank, 811 F.2d
1490, 1 USP@2d 1813, 1815-16 (Fed. Cir. 1987) and Paul a Payne Products
Co. v. Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77
(CCPA 1973), nonethel ess properly points out in her brief that
“"[I]ikelihood of confusion is determ ned on the basis of the goods ...
as they are identified in the application and the registration.” In
vi ew thereof, she further correctly observes that:

Since the identification of the [applicant's] goods is very
broad, no limts on the type of cakes offered by applicant
will be assumed. .... However, this argunent would stil
be unpersuasive even if the applicant's identification [of
goods] were to be limted to a particular type of cake.

The respective goods would still be considered identica
because no such limtation exists on the cakes offered by
the registrant.

Moreover, it also should be noted that where the goods of an applicant
and a registrant are broadly described as to their nature and type, it
is presuned in each instance that in scope the application and

regi stration respectively enconpass not only all goods of the nature
and type described therein, but that the identified goods are

avail abl e through all channels of trade which would be normal for

t hose goods and that they woul d be purchased by all potential buyers
thereof. See, e.q., In re Elbaum 211 USPQ 639, 640 (TTAB 1981). 1In
addition, because it is well settled that a refusal under Section 2(d)
is proper if there is a likelihood of confusion involving the goods
listed in the application and any of the goods set forth in the cited
registration, it is unnecessary to rule with respect to the other
goods listed in the cited registration. See, e.g., Tuxedo Mnopoly,
Inc. v. General MIls Fun G oup, 648 F.2d 1335, 209 USPQ 986, 988
(CCPA 1981) and Shunk Mg. Co. v. Tarrant Mg. Co., 318 F.2d 328, 137
USPQ 881, 883 (CCPA 1963).
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Turning, therefore, to such issue, applicant argues in
its brief that its mark consists of a "[d]esign of two fanciful
lily flowers and the words 'LILY' S BAKERY.'" Such mark
applicant insists, "does not resenble" registrant's "LILY BAKERY"
and design mark because, when considered in their entireties:

(1) The spelling[s] of the two nmarks are

different, one with an "s" after the word

Lily, and the other without; and (2) The

drawi ng[s] of the two nmarks are al so

different. [The] [mark "Lily's Bakery"

contains a design of two fanciful lily

flowers while [the] mark "Lily Bakery"

i ncludes a design of a female cook or baker

with a hat in an oval carrier.

We agree with the Exam ning Attorney, however, that
cont enpor aneous use of applicant's "LILY' S BAKERY" and desi gn
mark and registrant's "LILY BAKERY" and design mark in connection
with, respectively, applicant's "cake" and registrant's "cakes"
and "mni cakes" would be likely to cause confusion as to the
source or sponsorship of such goods. As the Exam ning Attorney
correctly notes in her brief, "the relevant inquiry regarding
i kelihood of confusion is not whether the marks can be
di stingui shed fromone another” on the basis of a side-by-side
conpari son. Such a conparison of the respective marks is sinply
not the proper test to be used in determning the issue of
I'i kel i hood of confusion inasnuch as it is not the ordinary way
that custoners will be exposed to the marks. Instead, it is the
simlarity of the general overall comrercial inpression
engendered by the marks at issue which nust determ ne, due to the

fallibility of menory and the concomtant |ack of perfect recall,

whet her confusion as to source or sponsorship is likely. The
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proper enphasis is accordingly on the recollection of the average
purchaser, who nornmally retains a general rather than a specific
i npression of marks. See, e.d., Gandpa Pidgeon's of M ssouri,
Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973);
Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733 (TTAB 1981);
and Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB
1975) .

Here, as the Exam ning Attorney observes in her brief,

"[t]he only textual difference between these two nmarks is the use

of the apostrophe 's' in the applicant's mark, which is used ..
to denote possession.”" W concur with the Exam ning Attorney
that "consuners wll not take the tinme to analyze the slight

differences in neaning created by the inclusion of the apostrophe

S in applicant's mark and that the presence or absence of an

"apostrophe 's' within the mark[s] as a whol e does not alter the

comercial inpression of the mark[s] in any appreci abl e manner,
and the slight difference[s] in sound and appearance are
insignificant." Consequently, as the Exam ning Attorney further

notes, the inclusion or omssion in the marks at issue of "an

apostrophe 's is a difference which "cannot obviate the

I'i kel i hood of confusion." See, e.qg., Scott Paper Co. v. Scott's
Liquid Gold, Inc., 195 USPQ 707, 719 (D. Del. 1977) [when used in
connection with household cleaners, nmark "SCOTT'S LIQUI D GOLD" is
likely to cause confusion with mark "SCOIT"]; and M. Rooter

Corp. v. Morris, 188 USPQ 392, 395 (E. D. La. 1975) [when used in
connection with sewer and drain cleaning services, mark "M

ROOTER S" is likely to cause confusion with mark "MR ROOTER'].
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As to the differences created by the design features of
the respective marks, the Exam ning Attorney contends in her
brief that:

The applicant's mark includes scripted

typeface and fanciful scrollwork, while the

regi stered mark shows a picture of alittle

girl. Wile it is true that the different

designs serve to alter the comrerci al

inpressions, it is not a significant enough

difference to overcone the nearly identica

textual portions of the marks. Wen a mark

consists of a word portion and a design

portion, the word portion is nore likely to

be i npressed upon a purchaser's nenory and to

be used in calling for the goods .... [Inre

Appetito Provisions Co. Inc., 3 USPQRd 1553,

1554 (TTAB 1987).]

In view thereof, the Exam ning Attorney maintains that, while
"taking into consideration the different designs” in the
respective marks, it is "the conmon use of the arbitrary term
"LILY" [which] creates the overriding comercial inpression” and,
thus, the differences in the designs fail to "obviate the
simlarity between the marks."

It is clear that the term"LILY" may nean both a kind
of flower as well as signify a female nane. Therefore, as used
in connection with "cakes" and "m ni cakes," the phrase "LILY
BAKERY" in registrant's mark engenders the conmercial inpression
of a bakery naned on behalf of a girl or woman nanmed "Lily,"
gi ven the acconpanying design of a girl or woman in a baker's
hat. However, applicant's mark is |ikew se susceptible to
conveying essentially the sane or a substantially simlar overal
commercial inpression since, as used in connection wth "cake,"
t he possessive phrase "LILY S BAKERY" connotes a bakery named for

a girl or woran naned "Lily," given that the design in
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applicant's mark is not necessarily readily recogni zabl e.

| nstead, as argued by the Exam ning Attorney, consuners seeing
applicant's mark could view the design therein as constituting
"just scrollwork around the text, with no flowers." ©Mbreover,

i nasnmuch as peopl e rather than plants bake cakes, even if the
design in applicant's mark were to be recogni zed or regarded, as
applicant asserts, as that of two lilies, the word portion of its
mar k, nanely, the possessive phrase "LILY S BAKERY," would stil
be taken as connoting, like registrant's mark, a bakery naned
after a girl or woman naned "Lily," with the flowered design
bei ng nere decoration derived fromthe doubl e entendre inherent
in the word "LILY."

Consequently, when considered in their entireties, it
is apparent that the literal portions of the respective marks are
substantially simlar, if not virtually identical, in sound,
appearance and connotation, and that the differences in the
design el enents of such marks are insufficient to distinguish
them Overall, applicant's mark and registrant's mark convey a
substantially simlar commercial inpression, particularly since
the word "LILY" appears to be a wholly arbitrary term when used
as an indication of source in connection with any kind of cake.

We accordi ngly conclude that consuners, who are
famliar or acquainted with registrant's "LILY BAKERY" and design

mark for, inter alia, "cakes" and "m ni cakes," would be |ikely
to believe, upon encountering applicant's substantially simlar

"LILY' S BAKERY" and design mark for "cake," that such legally
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i dentical goods emanate from or are sponsored by or associ ated
w th, the same source

Deci sion: The refusal under Section 2(d) is affirned.



