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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Phoeni x | ntangi bl es Hol di ng Conpany
Serial No. 76470576

David V. Radack of Eckert Seamans Cherin & Mellott, LLC, for
Phoeni x | ntangi bl es Hol di ng Conpany.
Rebecca A. Smith, Trademark Exam ning Attorney, Law Ofice 110
(Chris A F. Pedersen, Managi ng Attorney).

Bef ore Hanak, Quinn and Holtzman, Adm nistrative Trademark Judges.

Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

Appl i cant, Phoeni x | ntangi bl es Hol di ng Conpany, has filed an
application to register the mark BRI LLI ANCE for goods which were
ulti matel y amended to "di shwashi ng detergents."?!

The trademark exam ning attorney has refused registration
under Section 2(d) of the Trademark Act on the ground that

applicant's mark, when applied to applicant's goods, so resenbl es

! Serial No. 76470576, filed Novenber 27, 2002, asserti ng a bona fide
intention to use the mark in commerce.
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the regi stered marks shown bel ow, each owned by a different entity,

as to be likely to cause confusion.?

Regi stration No. 2550158:3
BRI LLI ANCEGUARD

Chem cal products for use in the manufacture of detergents in
t he consuner cl eaning products industry; descaling detergent
concentrates; water softeners for conmmercial or industrial
use; protective preparations for the prevention of tarnishing
of glassware, porcelain and earthenware, crockery and ot her
kitchenware, all aforenentioned goods with and wi thout a

di si nfectant conponent. In International Cass 1

Bl eachi ng preparations for |aundry and di shwashing in solid,
fluid and gel form |aundry preparations for dry cl eaners;
pol i shing preparations for kitchen and gl assware; cl eaning,
pol i shing, scouring and abrasive preparations; carpet cleaning
preparations; laundry and di shwashi ng detergents in solid,
fluid and gel form soaps for househol d purposes; declacifying
[sic] and descaling preparations for househol d purposes;
fabric softeners, laundry additives, nanely, stain renoving
preparations; all aforenentioned goods with and without a

di si nfectant conponent. In International C ass 3.

Regi stration No. 1765476:*%
BRI LLI ANCE

Fl oor cl eaning preparations. |In International Cass 3.

2In her first Ofice action, the examining attorney had also cited a
prior pending application as a possible Section 2(d) reference. The
application subsequently issued into a registration, but because the
registration was thereafter voluntarily cancelled by the registrant, the
reference was withdrawn in the final action

3 I'ssued on March 19, 2002 to Reckitt Benckiser N. V..

4 | ssued on April 20, 1993 to Ecolab Inc.; renewed.
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When the refusal was made final, applicant appealed. Briefs
have been filed. An oral hearing was not requested.

Here, as in any likelihood of confusion analysis, we |ook to
the factors set forth inInre E. |I. du Pont de Nenours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular attention to
the factors nost relevant to the case at hand, including the
simlarities of the marks and the simlarities of the goods. See
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192
USPQ 24 ( CCPA 1976).

We turn first to consider the question of |ikelihood of
confusion with respect to Registration No. 2550158 for the mark
BRI LLI ANCEGUARD. The goods in the application and this
registration are, in part, legally identical, as applicant admts.
Brief, p. 3. The registration includes di shwashing detergents in
solid, fluid and gel formw th and w thout a disinfectant conponent
which are fully enconpassed by the broadly identified di shwashi ng
detergents in the subject application.

Because these goods are legally identical and there are no
restrictions as to their channels of trade or classes of
purchasers, they nust be deened to be sold in the sanme channel s of
trade, and directed to the same purchasers. |Interstate Brands
Corp. v. MKee Foods Corp., 53 USPQ2d 1910 (TTAB 2000).

Thus, we turn our attention to the marks, keeping in mnd that

when marks woul d appear on identical goods, the degree of
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simlarity between the marks necessary to support a finding of
| i kel y confusion declines. Century 21 Real Estate v. Century Life,
970 F.2d 874, 23 USPQ2d 1698 (Fed. Cir. 1992).

Appl i cant argues that confusion is not likely in view of the
differences in the marks and the "weakness and dilute nature" of
the term "BRILLI ANCE." Applicant maintains that the dom nant
portion of registrant's mark is the term"GJARD' and that consuners
wi Il focus on that portion of the mark and give | ess weight to the
shared term "BRILLIANCE." Pointing to the two cited registrations
as well as the existence of a registration for LI QU D BRI LLI ANCE
for autonotive polish, and a cancelled registration for the mark
BRYLLANT for di shwashi ng detergent, applicant contends that there
are "numerous” registrations containing the term "BRILLI ANCE" for
cl eaning supplies, and that the term "when applied to the broad
category of cleaning products, is dilute and extrenely weak" and

entitled only to a narrow scope of protection.®> Brief, pp. 2-3.

®> Applicant also argues that its mark "is nore closely related to the
cancel ed BRYLLANT nmark than it is to the cited registration"; that "it
woul d be manifestly unfair to block registration of Applicant's mark based
on the cited registration when that cited registration was all owed over

t he now cancel ed BRYLLANT nmark"; and that applicant "should not be singled
out and subjected to inconsistent treatnent in this case." Brief, p. 4.
To begin with, we find nothing inconsistent between the prior co-existence
on the register of BRYLLANT and BRI LLI ANCEGUARD and t he refusal of

regi stration herein. BRYLLANT is not the phonetic equival ent of

"brilliance" or even "brilliant" which in itself could explain why the
exam ning attorney in that case did not believe there would be I|ikelihood
of confusion. |In any event, the Board has often noted that each

application nust be decided on its own nerits. W are not privy to the
records of the third-party registration files and, noreover, the

determ nation of registrability of those particular marks by the exam ning
attorneys cannot control our decision in the case now before us. See In
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Third-party regi strations, although not evidence that the
mar ks shown therein are in use or that the public is aware of them
may be used to show that a particular mark or elenent of a mark has
a suggestive or comonly understood neaning in a particular field.?
Conde Nast Publications Inc. v. Mss Quality, Inc., 180 USPQ 149
(TTAB 1973), aff'd, 507 F.2d 1404, 184 USPQ 422 (CCPA 1975). See
also AMF Inc. v. Anerican Leisure Products, Inc., 474 F.2d 1403,
177 USPQ 268 (CCPA 1973). In this regard, we acknow edge, with or
wi thout the few third-party registrations relied on by applicant,
that the word "BRILLI ANCE" has a suggestive nmeaning in relation to
regi strant's goods. However, the nere presence of the sane
suggestive, or even "weak" termin two marks does not automatically
mean that confusion is not likely. Even weak marks are entitled to
protection against the registration of a simlar mark for identical
goods. See Plus Products v. Pharmavite Pharmaceutical Corporation,
221 USPQ 256 (TTAB 1984). See also King Candy Co. v. Eunice King's
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 109 (CCPA 1974)
(l'i keli hood of confusion is to be avoided as nmuch between weak

mar ks as between strong marks).

re Nett Designs Inc., 236 F.3d 1339, 57 USP@d 1564, 1566 (Fed. Cr. 2001)
("Even if sone prior registrations had some characteristics simlar to
[applicant’s application], the PTO s allowance of such prior registrations
does not bind the Board or this court.")

® On the other hand, a cancelled registration is of no persuasive val ue.
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In this case, when the marks are conpared in their
entireties, we find that applicant's mark BRILLIANCE is simlar in
sound, appearance and commercial inpression to the cited mark
BRI LLI ANCEGUARD. The word BRILLIANCE is applicant's entire mark
and is visually and aurally a significant part of the registered
mark. We disagree that "GUARD' is the dom nant part of
registrant's mark and that consuners will essentially disregard the
word BRILLIANCE. The word BRILLIANCE is only suggestive of
regi strant's goods, not devoid of trademark significance.

Moreover, as the first word purchasers will see or hear when
encountering registrant's mark, it is likely to be renenbered by
purchasers when they encounter applicant's mark BRI LLI ANCE, al one,
on the identical goods at a different tinme. See Presto Products
Inc. v. Nice-Pak Products Inc., 9 USPQ2d 1895 (TTAB 1988).

Further, both marks convey simlar suggestive neanings and the
additional word GUARD in registrant's mark does not significantly
change the nmeaning or comercial inpression created by BRI LLI ANCE
al one. The word BRI LLI ANCE suggests that applicant’'s di shwashing
detergent | eaves dishes sparkling and the term BRI LLI ANCEGUARD
suggests that registrant's di shwashing detergent protects this
sparkling finish

Because the two marks are visually and aurally simlar and
convey simlar neanings in relation to applicant's and registrant's

directly conpetitive products, and al so keeping in mnd that the
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conpari son of the marks is not nmade on a side-by-side basis and
that recall of purchasers is often hazy and inperfect, the
differences in the two narks are not so significant that they are
likely to be renenbered by purchasers when seeing these marks at
different tinmes on identical goods. This is particularly true when
we consider that the purchasers of dishwashing detergents are

ordi nary menbers of the general public who, especially considering
t he i nexpensive nature of these types of products, would not be
expected to exercise a high degree of care and thus would be nore
prone to confusion.

Under the circunstances, we find that a |ikelihood of
confusion exists between BRI LLI ANCE and BRI LLI ANCEGUARD f or
i denti cal goods.

We turn then to consider the question of |ikelihood of
confusion with respect to the registered mark BRILLI ANCE for fl oor
cl eaning preparations. Here, applicant's mark is identical in al
respects to registrant's mark. Wen narks are identical it is only
necessary that there be a viable relationship between the goods in
order to support a holding of likelihood of confusion. See In re
Concordi a International Forwarding Corp., 222 USPQ 355, 356 (TTAB
1983). Wth that in mnd, we turn to a consideration of the goods.

Applicant's di shwashi ng detergent, on the one hand, and
registrant's floor cleaning preparations, on the other, are at

| east viably related products. The exam ning attorney has nade of
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record a nunber of third-party registrations which show, in each
instance, a mark which is registered by the same entity for both
products. These registrations, while not evidence of use of the
mar ks therein, tend to show that purchasers woul d expect the types
of products offered by applicant and registrant, if sold under
simlar marks, to emanate fromthe sanme source. See, e.g., Inre
Al bert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993); and In re
Mucky Duck Mustard Co., 6 USPQ2d 1467 (TTAB 1988).

Wil e the specific uses of the products differ, as applicant
notes, they both nonethel ess constitute basic househol d cl eani ng
preparations which would typically be sold to the sane cl asses of
purchasers in the sane types of stores.

Appl i cant acknow edges that the registration does not contain
any limtations in purchasers or trade channels. At the sane tineg,
however, applicant argues, relying on information obtained from
registrant's website, that registrant appears to service the

prof essional janitorial market whereas applicant's goods "are
mar ket ed exclusively to retail supermarket customers” and concl udes
based thereon that it is unlikely that the respective products
woul d ever be sold in the same marketing channels. Applicant
further contends that even if the products are sold in the sane

retail channels, such as a supermarket, they would be found in

different parts of the retail store.
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By its argunents that the goods are not in sanme channel s of
trade, and are not directed to the sane purchasers, applicant has
read inperm ssible limtations into the application and
registration. As our prinmary review ng court has often stated, the
question of likelihood of confusion is determ ned on the basis of
the identification of goods set forth in the application and
registration, rather than on the basis of what evidence m ght show
the actual channels of trade or purchasers to be. See J & J Snack
Foods Corp. v. MDonal ds' Corp., 932 F.2d 1460, 1464, 18 USPQRd
1889, 1892 (Fed. Cir. 1991); Cctocom Systens Inc. v. Houston
Conmputers Services Inc., 918 F.2d 937, 942, 16 USPQR2d 1783, 1787
(Fed. Cir. 1990); and CBS Inc. v. Mrrow, 708 F.2d 1579, 218 USPQ
198 (Fed. Cir. 1983).

In the absence of any specific restrictions in the
registration as to the channels of trade or classes of purchasers,
it must be presuned that registrant's floor cleaning preparations
are sold in all the usual outlets for such goods, including
supermarkets, and that the goods are offered to all the usual
purchasers, including ordinary consunmer purchasers.

W have no evidence that applicant’s and registrant’s products

typically would be displayed in different aisles or sections of a
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store nor do we find that to be an inportant consideration since
t hese products may not even be purchased at the same tine.’

Furthernore, applicant's and registrant's cleaning products
are inexpensive itens that are likely to be purchased on inpul se.
Consuners who are famliar with the registrant's fl oor cleaning
preparations under the mark BRI LLI ANCE, notwi thstanding its
suggestive meani ng, upon | ater seeing applicant's di shwashing
detergents sold under the identical mark, are unlikely to give the
matter great thought, but will sinply assune that the respective
products emanate fromthe same source.

In view of the foregoing, and because the identical marks
BRI LLI ANCE are used in connection with at |east viably rel ated
goods, we find that there is a likelihood of confusion.

To the extent that there is any doubt on the issue of
| i kel i hood of confusion with respect to either one of the cited
registrations, it is settled that such doubt must be resolved in
favor of the prior registrants. In re Shell Gl Co., 992 F.2d
1204, 26 USPQ2d 1687 (Fed. Cir. 1993).

Decision: The refusal to register as to each registration is

af firned.

"In any event, it is reasonable to assume that ordinary househol d
cl eani ng products such as di shwashi ng detergents and fl oor cl eaning
preparations may indeed be sold in proximty to each other in a
super mar ket .
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