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Opinion by Walters, Adm nistrative Tradenmark Judge:

M5 Voi ces of Hope, Inc. has filed an application to
regi ster the mark shown bel ow on the Principal Register for,
as anended, “providing health services and health care
information for people recently diagnosed with Multiple

w1l

Scl erosi s. In response to the exam ning attorney’s

! Serial No. 76478663, filed December 27, 2002, based on an allegation

of a bona fide intention to use the mark in conmerce. The final refusa
i ncluded a refusal on the ground that the identification of services was
indefinite. In its brief, applicant anmended the identification of

servi ces by adopting the | anguage suggested by the exam ning attorney.
The exami ning attorney did not explicitly accept the anmendnent, but he
also did not pursue that ground of refusal in his brief. Therefore, we
consi der the services anmended as indicated above.
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requi renent, applicant anended the application to include a

di sclainmer of Ms apart fromthe mark as a whol e.
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The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U. S. C. 1052(d), on the ground that applicant’s mark so
resenbles the mark VO CE OF HOPE, previously registered for
“t el ephone counseling; nanely, offering advice regarding
heal th, psychol ogical and fam |y counseling,”? that, if used
on or in connection with applicant’s goods, it would be
likely to cause confusion or mstake or to deceive.

Appl i cant has appeal ed. Both applicant and the
exam ning attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

The exam ning attorney contends that the narks are
“highly simlar” because the wording VO CES OF HOPE i s
al nost identical to the wording VO CE OF HOPE in the

registered mark; that the addition of the “s” to “voice” in

applicant’s mark does not distinguish the marks; that M5 is

2 Registration No. 1784645 issued July 27, 1993, to Miscul ar Dystrophy
Association, Inc., in International Cass 42. [SECT 15, SECT 8 (6-YR),
SECTI ON 8(10-YR), 15t RENEWAL.]
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comonly used to refer to nultiple sclerosis and, thus, in
the context of applicant’s mark, Ms is highly descriptive
and of little trademark significance; and that “the design
el ement [of applicant’s mark] does not obviate the
simlarity between the marks” (Brief, p. 5).

Regardi ng the respective services, the exam ning
attorney states the following in support of his contention
that the respective services are substantially simlar
(Brief, p. 6):

While the applicant limts the content of its

services to advice about nultiple sclerosis, the

applicant does not |imt the manner in which the
services are provided. For exanple, the

applicant’s services may be provided in person or

over the tel ephone.

: The registrant places no limt on the

content of its services. However, the registrant

only offers its services by phone.

It is reasonable to assune that the registrant’s

services are available to individuals recently

di agnosed with nmultiple sclerosis, just as

applicant’s services are avail able for those

i ndi vi dual s.

Applicant contends that its mark is distinguishable
fromthe registered mark; that the exam ning attorney has
“inmproperly dissected the mark by di sregardi ng the design
el enents and separating the mark into the conponents MS and
VO CES OF HOPE” (Brief, p. 2); that its mark consists of a
dom nant design that focuses attention on the term M5, which

is in the center of a collection of outward-extending

sunbeans; and that the term Ms, although disclainmed, is also
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dom nant because it expressly denotes the focus of the
servi ces.

Applicant also contends that its services are wholly
unrelated to those identified in the cited registration.
Appl i cant describes the registrant’s services as “limted to
t el ephone counseling offering advice about various forns of
counseling” (Brief, p. 4), while distinguishing its own
services as “in-person, primary care services” (Brief, p.

5). The exam ning attorney disagrees with applicant’s
characterization of the services recited in the cited
registration. The exam ning attorney contends that, as
witten, registrant’s services pertain to the actual
rendering of health advice, psychol ogical advice and famly
counseling, all by tel ephone, rather than, as applicant
states, tel ephone counseling offering advice about various
fornms of counseling.

Appl i cant argues that, because the registrant is the
Muscul ar Dystrophy Association, it is reasonable to concl ude
that registrant’s services are “restricted to tel ephone
advi ce regardi ng counseling options for those with nuscul ar
dystrophy” (1d.), whereas, applicant’s services are for
those with nultiple sclerosis. Finally, applicant argues
that the consuners of the respective health-rel ated services

are highly sophisticated and will not be confused by the
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cont enpor aneous use of the respective marks for the
identified services.

Qur determ nation under Section 2(d) is based on an
analysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. |I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In re
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. G r. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t] he
fundanental inquiry mandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”
Federat ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re D xie Restaurants
Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. G r. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQd 1209 (TTAB
1999) and the cases cited therein. The factors deened
pertinent in this proceeding are di scussed bel ow.

We turn, first, to a determ nation of whether
applicant’s mark and the registered mark, when viewed in
their entireties, are simlar in terns of appearance, sound,
connotation and commercial inpression. The test is not
whet her the marks can be distingui shed when subjected to a

si de-by-si de conparison, but rather whether the marks are
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sufficiently simlar in terns of their overall conmmerci al

i npressions that confusion as to the source of the goods or
services offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,

al though the marks at issue nmust be considered in their
entireties, it is well settled that one feature of a mark
may be nore significant than another, and it is not inproper
to give nore weight to this domnant feature in determning
the commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. G r
1985) .

First, we agree with the exam ning attorney that the
term VO CES OF HOPE is the dom nant feature in the
comercial inpression created by applicant’s mark. This
portion of applicant’s mark is virtually identical to the
mark in the cited registration; we do not find that

applicant’s addition of “s” to “voice” provides any
significant difference. The termMs in applicant’s mark is
admttedly descriptive and disclai mned and does not appear in
any |larger size or different style font than the term VO CES

OF HOPE. Likewi se, the design feature in applicant’s mark

including the term M5 at the center of that design, is |ess
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than half the size of the entire mark. Mdreover, as the
exam ning attorney has correctly stated, when both words and
a design conprise the mark, then the words are normally
accorded greater weight because the words are |likely to make
an i npression upon purchasers that woul d be renenbered by

t hem and woul d be used by themto request the services. In
re Appetito Provisions Co., 3 USPQ@d 1553, 1554 (TTAB 1987);
and Kabushi ki Kai sha Hattori Tokeiten v. Scuotto, 228 USPQ
461, 462 (TTAB 1985). See also: G ant Food, Inc. v.
Nation’s Food Service, Inc., 710 F.2d 1565, 218 USPQ 390
(Fed. Cr. 1983). Thus, we find that the presence of the
design and the term M5 in applicant’s mark does not suffice
to distinguish the marks. See In re Chatham I nternational
Inc., 380 F.2d 1340, 71 USPQRd 1944 (Fed. GCr. 2004); Inre
El Torito Restaurants Inc., 9 USPQ2d 2002 (TTAB 1988); and
In re Appetito Provisions Co., 3 USPQ@d 1553 (TTAB 1987).

In terns of appearance, sound, connotation and overal
comercial inpression, we find that the simlarity between
the marks which results fromthe presence of the term
VO CE[S] OF HOPE i n both marks outwei ghs the m nor points of
dissimlarity between the marks, i.e., the descriptive term
M5 and the presence of the design elenment in applicant’s

mar k.
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Turning to consider the services involved in this case,
of particular relevance in view of applicant’s argunents
herein is the well-established principle that the question
of |ikelihood of confusion nust be determ ned based on an
anal ysis of the goods or services recited in applicant’s
application vis-a-vis the goods or services recited in the
regi stration, rather than what the evidence shows the goods
or services actually are. Canadian Inperial Bank v. Wlls
Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Gr
1987). See al so, Octocom Systens, Inc. v. Houston Conputer
Services, Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cr
1992); and The Chicago Corp. v. North Anmerican Chi cago
Corp., 20 USPQ@d 1715 (TTAB 1991).

Further, it is a general rule that goods or services
need not be identical or even conpetitive in order to
support a finding of likelihood of confusion. Rather, it is
enough that goods or services are related in sone manner or
that sonme circunstances surrounding their marketing are such
that they would be likely to be seen by the sane persons
under circunstances which could give rise, because of the
mar ks used therewith, to a m staken belief that they
originate fromor are in sone way associated wth the sane
producer or that there is an associ ati on between the

producers of applicant’s and regi strant’s goods or services.
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In re Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases
cited therein.

As previously stated, applicant’s services are
identified as “providing health services and health care
information for people recently diagnosed with Miltiple
Sclerosis”; and registrant’s services are identified as
“t el ephone counseling; nanely, offering advice regarding
heal t h, psychol ogical and famly counseling.” Applicant
makes much of the exact nature of registrant’s services as
witten and asserts that we nust construe the identification
as offering advice about counseling options rather than as
of fering actual health, psychol ogical and famly counseling.
However, it is unnecessary to nake this distinction as part
of our analysis. Applicant’s health services and heal th
care information services nust be construed, as broadly
written, as enconpassing both actual health and
psychol ogi cal counseling services for persons with nmultiple
sclerosis and counseling information and referral services
for persons with nultiple sclerosis. Mreover, registrant’s
services are not limted, as witten, to a particular class
of persons and nust be presuned to include persons with
multiple sclerosis. Thus, we conclude that applicant’s and
registrant’s services are closely related, if not

over | appi ng.
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Finally, we note applicant’s argunent that the persons
avai ling thensel ves of the respective services are
sophi sticated consuners; although, applicant has presented
no evidence on this point. Fromthe recitations of services
in both the registration and application, we can only
concl ude that consuners would be nenbers of the genera
public, including persons of varying | evels of
sophistication with respect to both the identified services
and the trademarks used to identify those services.

Furt hernore, even sophisticated consuners of the identified
services are not imune from confusion when the marks are as
simlar as these marks and the services in connection with
whi ch they are used or proposed to be used are as closely
rel ated as the services herein. See In re General Electric
Conpany, 180 USPQ 542 (TTAB 1973).

Therefore, we conclude that in view of the substanti al
simlarity in the comercial inpressions of applicant’s mark
and registrant’s mark, their contenporaneous use on the
closely related and/ or overl apping services involved in this
case is likely to cause confusion as to the source or
sponsorshi p of such services.

Deci sion: The refusal under Section 2(d) of the Act is

af firned.
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