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Opi nion by Wal sh, Adm nistrative Trademark Judge:

On January 17, 2003, Wrld Wde Financial Services,
Inc. (applicant) filed an application to register on the
Princi pal Register the mark shown bel ow for “nortgage and
home equity | oan services, nortgage brokerage services,
first and second nortgage | ending, equity financing,
nort gage banki ng and real estate brokerage and | oan

financing” in International Cass 36 claimng first use of
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the mark and first use of the mark in commerce in August

2002:

Lendiny
.:'/‘.

Good Faith

Appl i cant has disclainmed “l ending.”

The exam ning attorney has refused registration under
Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d), on
the ground that there is a |likelihood of confusion between
applicant’s mark and the mark in current U S. Registration
No. 2,772,291, issued October 7, 2003, for GOOD FAITH, in
standard character form for “nortgage | ending and real
estate brokerage” in International C ass 36.

The refusal was nmade final and applicant appeal ed.

For the reasons set forth below, we affirm

Section 2(d) of the Act precludes registration of an
applicant’s mark “which so resenbles a mark registered in
the Patent & Trademark Office . . . as to be likely, when
used on or in connection with the goods of the applicant,

to cause confusion . . .” 1d. The opinioninlInre E |

du Pont de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1977) sets forth the factors we may consider in
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determning |likelihood of confusion. |In doing so the Court
recogni zed that we nust decide the issue case by case and
that one factor may play a domnant role in a particular
case. 1d., 177 USPQ at 567. W discuss below the factors
rel evant here.

Conpari son of the Goods and Services and Channel s of Trade

Applicant has argued neither that its services nor that
the channels of trade for its services differ fromthose of
the registrant. W nust consider the services as described

in the application and registration. CBS Inc. v. Morrow,

708 F.2d 1579, 218 USPQ 198, 199 (Fed. Cr. 1983); Inre

Melville Corp., 18 USPQ@2d 1386, 1388 (TTAB 1991). Both the

application and the cited registration include nortgage

| endi ng and real estate brokerage services w thout any
limts as to trade channels. Accordingly, we conclude that
the services of the applicant and registrant and that the
channel s of trade for those services are, at least in part,
i denti cal

Conpari son of the Marks

The argunents and evidence in this case focus on the
whet her or not the marks are simlar, and the “strength” of
GOCD FAI TH, the el enent comon to both marks.

As to the marks, we conclude that the marks of the

regi strant and applicant, GOOD FAI TH on t he one hand, and
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LENDI NG — GOOD FAI TH and design on the other, are simlar
based on a conparison of the appearance, sound, connotation
and comrercial inpression of both marks. du Pont, 177 USPQ
at 567.

Appl i cant argues that the marks differ when viewed in
their entireties. Applicant’s Brief at 2. Specifically,
applicant states, “However, the only simlarity between the
marks is the use of the term‘good faith’ which is
descriptive and widely used in the nortgage industry.
Applicant’s mark is primarily a distinctive design with the
terns ‘LENDING and ‘GOCD FAITH . . . The mark in the
cited registration consists of the terns * GOOD FAI TH which
are descriptive when applied to the services and are wi dely
used in the nortgage | ending industry.” 1d. at 3.

The exam ning attorney argues that the marks are
highly simlar. While acknow edgi ng that marks nust be
viewed in their entireties he notes that one feature of a
mark may be nore significant and the dom nant feature in

determning |likelihood of confusion citing In re National

Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Gir. 1985)

and other cases. Examining Attorney’s Brief at 2-3. In
this case he concludes that GOOD FAITH i s t he dom nant
el ement because it is distinctive and because LENDI NG i s

generic. He also observes that word el enments, as opposed
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to designs, are nore likely to be renenbered and to be used

in calling for the goods or services citing In re Appetito

Provi sions Co., 3 USPQRd 1553 (TTAB 1987) and ot her cases.

ld. at 3
To determ ne whether the marks are confusingly
simlar, we nust consider the appearance, sound,

connotation and conmerci al inpression of each mark. Pal m

Bay I nports Inc. v. Veuve O icquot Ponsardi n Mai son Fondee

En 1772, 396 F.3d 1369, 73 USPQ2d 1689, 1692 (Fed. Cr
2005) .

Appearance — W conclude that the marks are simlar in
appear ance because GOOD FAITH is the only distinctive word
element in both marks. In fact, GOOD FAITH is the only
element in registrant’s mark. Applicant incorporates
registrant’s mark in its entirety and adds the generic term

LENDI NG which it has discl ai ned. In re Sunnarks Inc., 32

UsP2d 1470, 1472 (TTAB 1994). Applicant al so adds a
design consisting of a heart with a sil houette of a hone.
The generic term LENDI NG appears above the design and is
separated from GOOD FAI TH whi ch appears beneath the design.
The word elenents are in simlar type style and size. The
separation reinforces the appearance that GOOD FAITH i s
distinct from LENDING The fact that GOOD FAITH is

distinctive, and LENDING is not, renders GOOD FAlI TH
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domnant in the overall appearance of the marks. The

design el enent does not dimnish this domnance. Inre

D xi e Restaurants, Inc., 105 F.3d 1405, 41 USPQ2d 1531,

1534 (Fed. G r. 1997). Accordingly, we conclude that the
marks are simlar in appearance.

Sound — The marks are also simlar in sound, again
because they share the sane distinctive, and therefore
dom nant, word elenent. In considering sound, of course,
we are concerned with the word elenents only. In this
connection, we agree with the exam ning attorney’s
observation that word el enents are generally nore
significant because they can be recalled and used in

calling for the goods or services. |In re Apparel Ventures,

Inc., 229 USPQ 225, 226 (TTAB 1986). Also, any variation
in sound resulting fromthe nere addition of a generic term
is not normally sufficient to distinguish the marks. That
is the case here. Therefore, we conclude that the marks
are simlar in sound.

Connotation — The significant “connotation” in both
mar ks derives fromthe words GOOD FAITH. It is evident
that both marks convey that the services provided under the
mar ks are offered earnestly and honestly. Thus the nmarks

have highly simlar connotations.
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Comrerci al I npression — The marks | i kew se convey the
sanme overall commrercial inpression. Again, GOOD FAl TH
dom nates the inpression. The comercial inpression
engendered by both marks suggests that the services are
of fered earnestly and honestly. The design elenent in
applicant’s mark conpl enents the inpression projected by
GO0CD FAI TH.  The conbi ned synbolismof a heart and a hone
may suggest GOOD FAITH or sinply that the services relate
to the hone. 1In any event, the design in no way detracts
from GOOD FAI TH as the dom nant contributor to the
comercial inpression. Therefore, the comrerci al
i npressi on engendered by the marks is simlar.

Accordingly, we conclude that the marks are simlar in
appear ance, sound, connotation and commercial i npression.

Simlar Marks In Use on Sim |l ar Goods/ Services

Appl i cant argues strenuously that GOOD FAITH i s
descriptive or suggestive and that there is “enornous third
party use” of GOOD FAITH rendering it weak. Applicant’s
Brief at 2. These argunents address the du Pont factor
concerned with the “strength” of the cited mark, that is,
“The nunber and nature of simlar marks in use on simlar
goods.” du Pont, 177 USPQ at 567. |In support of this
contention, applicant provided listings of results fromtwo

search engines. First, wth its response to the exam ni ng
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attorney’s first action, applicant provided a parti al
l[isting of results fromthe Netscape® (Googl e®) search
engi ne from searches for “good faith estimte” (110 of an
unspecified total nunber of results) and “good faith

I endi ng” (200 of an unspecified total nunber of results).
Also, with its appeal brief, applicant provided a parti al
listing of results fromthe Yahoo® search engine froma
search for “good faith nortgage” (150 of 873,000 results).

First, with regard to the evidence submtted fromthe
Yahoo® search engine with applicant’s brief, the exam ning
attorney points out that this evidence is untinely and
shoul d be excluded under Trademark Rule 2.142(d), 37 CF.R
§ 2.142(d). We agree. In the absence of a tinely request
for remand to offer new evidence and a proper show ng of
good cause, we nust exclude the evidence submtted with
applicant’s appeal brief fromconsideration. See TBMW
88 1207.01 and 1207.02 (2d ed. rev. 2004).

Furthernore, applicant argues both that GOOD FAITH i s
descriptive and also that it is suggestive, and in either
event that it is weak and should be accorded limted
protection. Applicant’s Brief at 3. The exam ning
attorney has objected to applicant’s argunents that GOOD
FAITH i s descriptive as a collateral attack on the validity

of the cited registration. Again, we agree with the
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exam ning attorney. The cited Principal Register
registration for GOOD FAITH is entitled to all of the
attendant presunptions under Section 7 of the Trademark
Act, 15 U.S.C. § 1057, including the presunption that the
mark is valid. To the extent applicant argues that the

cited mark is descriptive we reject those argunents. In re

Peebl es, 23 USPQd 1795, 1797 n.5 (TTAB 1992). Applicant
cannot attack the validity of a registration in an ex parte
appeal , but only through a cancellation proceeding. See In

re Dixie Restaurants, Inc., 41 USPQ2d at 1434.

We have considered applicant’s argunents that GOOD
FAI TH i s suggestive, and therefore weak, and in particular
applicant’s evidence submtted with its response to the
first office action. As indicated above, that evidence
consists of a partial listing of results fromthe Netscape®
search engine fromsearches for both “good faith estinmate”
and “good faith lending.”

Appl i cant has argued generally that “good faith” is

frequently used in the nortgage industry because good
faith® is sonething that is actually required by federal
law in performng the services that are offered by both the
Applicant and the owner of the mark in the cited

registration.” Applicant’s Response, dated March 16, 2004

at 4. In discussing applicant’s evidence, the exam ning
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attorney points out that the evidence refers to the

requi renment of a good faith estimte of settlenent costs
under the Real Estate Settlenent Procedures Act. Exam ning
Attorney’s Brief at 3.

The evi dence consists of listings of results froma
search engine, specifically, extrenely brief, often
truncated bits of text intended to provide links to
relevant sites. There is little, if any, context. This
severely limts the probative value of this evidence. It
does not show how GOOD FAI TH i s used on actual sites or
even whet her these |inks would actually connect to an
active site. The listings indirectly suggest that federal
| aw requires a good faith estimate of closing costs, as the
exam ning attorney has stated. Only one of the 310 results
shows what coul d arguably be trademark or trade nane use of
GOOD FAITH Result 58 fromthe “good faith | ending” search
i ndicates: “Good Faith Mdirtgage, Inc. - . . . Wiy choose us
for your lending needs? . . . At Good Faith Mortgage you
get the wholesale rate, the sane rate | would get if | was
doi ng - http:/ww. goodfaithhonel oans.coml.” On this
record, we do not know whether this |link connects to a
working site, whether the site includes trademark use of
GOCD FAI TH, or whether if it does, it is a site connected

with the registrant. The du Pont factor focuses on

10
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“simlar marks in use.” du Pont, 177 USPQ at 567 (enphasis

provided). There is sinply no mnimally probative evidence
of third-party trademark use of GOOD FAI TH here, and
certainly not enough to conclude that GOOD FAITH is a weak
mark. Therefore we reject applicant’s argunent that the
regi stered GOOD FAITH mark is weak as a result of third-
party use.

In conclusion, after considering all evidence bearing
on the du Pont factors in this record, we concl ude that
there is a |likelihood of confusion between applicant’s mark
and the cited registered mark. Applicant’s and
registrant’s services and the channels of trade for those
services are identical. The marks are simlar in
appear ance, sound, connotation and comrercial inpression —
the dom nant and only distinctive word el enment in each of
the marks is GOOD FAITH. Furthernore, there is
i nsufficient evidence of trademark use of GOOD FAI TH by
third parties to find that GOOD FAITH is a weak mark for
rel evant services. Furthernore, we nust resolve any doubt

in favor of the prior registrant. 1In re Martin' s Fanous

Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1290

(Fed. Cir. 1984).
Decision: The refusal to register applicant’s mark on

the ground of Iikelihood of confusion is affirned.
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