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Opi nion by Zervas, Adm nistrative Trademark Judge:

Robert F. Held has appeal ed fromthe final refusal of
the trademark exam ning attorney to regi ster Cl TRUS SPARKLE
(in standard character form as a trademark for “an air
freshener that applies directly onto an air vent register”

1

in International C ass 5. Appl i cant has entered a

di sclaimer of “CITRUS" apart fromthe mark as shown.

1 Application Serial No. 76513338, filed April 28, 2003,
asserting a bona fide intention to use the mark in commerce under
Section 1(b) of the Trademark Act, 15 U.S.C. § 1051(b).
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The exam ning attorney has refused registration
pursuant to Section 2(d) of the Trademark Act, 15 U. S.C.
1052(d), on the ground that applicant’s mark so resenbl es
the previously registered mark SPARKLI NG Cl TRUS? (in
standard character fornm) for “[c]andles” in International
Class 4, and “[a]ir fresheners and deodorizers; fragrances
sold as an integral conmponent of air fresheners and
deodorizers” in International Class 5 as to be likely,
when used on applicant's goods, to cause confusion or

m stake or to deceive. The cited registration also

On Cctober 1, 2004, applicant — in response to the final Ofice
action - filed a request for reconsideration including an
anmendnent to the identification of goods from*“[a]ln air freshener
that applies directly onto an air vent register” to “[a]ir
freshener that applies directly to the intake vent of an air vent
register.” In her Ofice action mailed on Novenber 8, 2004, the
exam ning attorney stated that “applicant's request for
reconsideration is denied,” but did not specifically coment on
the amendnment. The O fice’ s el ectronic database shows that
applicant's anmendnment has been entered into the electronic
record. In his brief, applicant identifies his goods using the
original identification of goods. Simlarly, the exam ning
attorney, in her brief, identifies applicant's goods as “an air
freshener that applies directly to the air vent,” which is the
original identification of goods without the word “register.”

Because applicant has anended his identification of goods, the
exam ni ng attorney has not specifically objected to the anmendnent
and the Ofice' s electronic database identifies the involved
goods as those of the amendnent, we consider the identification
of goods in applicant's application as the anended identification
of goods, i.e., “[a]ir freshener that applies directly to the
i ntake vent of an air vent register.” (Qur decision in this
case, however, would not be any different if we considered
applicant's goods as the goods identified in the original
identification of goods.)

2 Registration No. 2754402, issued August 19, 2003.
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contains a disclainmer of the exclusive right to use Cl TRUS
apart fromthe mark as shown.

After the refusal was nmade final, applicant appeal ed.
Appl i cant and the exanmining attorney have filed briefs.?
Applicant did not request an oral hearing.

Upon careful consideration of the argunents advanced
by applicant and the exam ning attorney, we concl ude that
confusion is |ikely.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E |. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, Inre Mjestic
Distilling Co., Inc., 315 F.3d 1311, 65 USPQ@d 1201 (Fed.
Cir. 2003). 1In any likelihood of confusion analysis,
however, two key considerations are the simlarities

between the marks and the simlarities between the goods

3 The exanmining attorney has referred to certain “attachnents” to
her brief (at p. 7) consisting of third-party registrations
showi ng that “applicant's goods are related to registrant’s
candl es as well.” The examining attorney did not earlier

i ntroduce such “attachnments” into the record. The record in the
application should be conplete prior to the filing of an appeal
and the Board will ordinarily not consider additional evidence
filed with the Board by the appellant or by the exam ner after
the appeal is filed. See Trademark Rule 2.142(d) and TBWP §
1207.01 (2d ed. rev. 2004). Thus, because the “attachnents” were
not filed prior to applicant's appeal, we have not further

consi dered the “attachnents.”
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and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See
also, In re Dixie Restaurants Inc., 105 F.3d 1405, 41
USPQ2d 1531 (Fed. Cir. 1997).

We initially turn to the second and third du Pont
factors, i.e., the simlarities between registrant's and
applicant's goods and the simlarities between registrant's
and applicant's trade channels and cl asses of purchasers of
t hose goods. W nust nmake our determ nations under these
factors based on the goods as they are recited in the
application and registration, respectively. See In re
El baum 211 USPQ 639 (TTAB 1981).

Both party’s goods are “air fresheners.”* Al though
applicant’s identification of goods adds that the air
fresheners are “applie[d] directly to the intake vent of an

air vent register,” registrant’s identification of goods is
not restricted in terms of the manner of use, and hence,
for purposes of the |ikelihood of confusion analysis,

enconpasses air fresheners that are applied directly to the

* Applicant states that “the mark of the cited registration is
apparently a fragrance for an air freshener and deodorizer, such
as the fragrances sold as an integral conponent of the air
fresheners and deodorizers.” (Brief at p. 4.) Applicant’s
characterization of registrant’s identification of goods is not
correct. Registrant's identification of goods includes “[a]ir
fresheners and deodorizers” in addition to “fragrances sold as an
i ntegral conponent of air fresheners and deodori zers.”
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i ntake vent of an air vent register. Thus, the manner of
use of its goods is irrelevant to our analysis. W
therefore find that applicant's and registrant’s goods are
in part legally identical.®

In the absence of any limtations in the
identifications, it is presuned that the goods nove in the
sanme channels of trade and are purchased by the sane
cl asses of purchasers. 1d.

We next consider the first du Pont factor, i.e., the
simlarities of the marks. W consider whether they are
simlar in appearance, sound, connotation and commerci al
i npressi on when conpared in their entireties. Palm Bay
| nports Inc. v. Veuve Cicquot Ponsardin M son Fondee En
1772, 396 F.3d 1369, 73 USPQ@2d 1689, 1691- 92 (Fed. Cr
2005). The test is not whether the marks can be
di stingui shed when subjected to a side-by-side conparison,
but rather whether the marks are sufficiently simlar in
terms of their overall commercial inpression that confusion
as to the source of the goods offered under the respective
marks is likely to result. The focus is on the

recol l ection of the average purchaser, who normally retains

® Wiile the exanmining attorney also finally refused registration

based on "candl es" in the cited registration, we need not decide
this issue in view of our finding below that confusion is |ikely
wWith respect to registrant's “air fresheners.”
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a general rather than a specific inpression of tradenmarks.
See Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB
1975). Additionally, where, as in the present case, the
mar ks woul d appear on virtually identical goods, the degree
of simlarity between the marks which is necessary to
support a finding of |ikely confusion declines. Century 21
Real Estate Corp. v. Century Life of America, 970 F.2d 874,
23 USPQ2d 1698 (Fed. Cir. 1992).

As applied to the goods at issue, we find that
applicant's mark Cl TRUS SPARKLE is simlar in nmeaning and
comercial inpression to the cited registered mark
SPARKLI NG CI TRUS. Both marks are four-syllable, two-word
mar ks whi ch contain the word Cl TRUS. Further, SPARKLING in
registrant's mark is a variation of SPARKLE in applicant's
mark, and simlar in nmeaning. See definition of record of

“sparkl e” and “sparkling.”® Al so, applicant has not

® The definition in the record of “sparkle,” which appears to
have been taken by the examining attorney fromthe online version
of The American Heritage Dictionary of the English Language, is
as follows:

Sparkl e, v.
sparkl ed, sparkling, sparkles. v. intr.

To give off sparks.

To give off or reflect flashes of light; glitter.

To be brilliant in performance.
a. To shine with animati on: He has eyes that sparkle.
b. To flash with wit: Her conversation sparkled al
eveni ng.

5. To rel ease gas bubbl es; effervesce: Chanpagne sparkl es.

o E
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identified any change in neaning which results fromthe
transposition of ClTRUS and SPARKLE or SPARKLI NG Vi ew ng
the marks in their entireties, and keeping in mnd the

i nperfect recollection of purchasers, we find that the
basic simlarity between the marks which results fromthe
presence in both marks of the identical word Cl TRUS and the
wor ds SPARKLE and SPARKLI NG which are simlar in neaning
and appearance, outweighs the slight dissimlarity between
the marks which results fromthe transposition of Cl TRUS
and SPARKLE or SPARKLI NG and the difference in form of
SPARKLE and SPARKLING. See In re Wne Society of Anmerica
Inc., 12 USPQ2d 1139 (TTAB 1989); and In re Nationw de

| ndustries Inc., 6 USPQ2d 1882 (TTAB 1988) (RUST BUSTER

wi th "RUST" disclainmed, for rust-penetrating spray
lubricant held likely to be confused with BUST RUST for

penetrating oil).’

v. tr. To cause to flash and glitter: Sunlight was sparkling the
waves

A smal |l spark or gleamng particle.
Aglittering quality.

Brilliant animation; vivacity.

Em ssi on of gas bubbl es; effervescence.

PwNED

" Al'though, in certain cases, the transposition of the terns in a
mar k can change the overall commercial inpression of the mark
sufficiently to avoid a finding of confusing simlarity, we
cannot conclude that this is such a case.
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Appl i cant has noted the disclainmers of CITRUS in both
applicant's application and registrant's regi stration.
Appl i cant states:

[Bl]oth required the disclainer of the term

CITRUS. This leaves the only significant portion

of the two marks, the words SPARKLE, and

SPARKLING. It is believed, when these marks are

reviewed, and with their disclainmed aspects, that

these are relatively weak tradenarks.
We do not agree with applicant that “the only significant
portion of the two marks” are SPARKLE and SPARKLING In
determ ning |likelihood of confusion, we nust consider the
mar ks as a whole, and not just the non-disclained portions
of a mark. Also, even if the marks are “relatively weak
trademarks,” this does not automatically nean that
confusion is not likely. Even weak marks are entitled to
protection against the registration of a simlar mark for
essentially identical goods. See Plus Products v.
Phar mavite Pharnmaceutical Corp., 221 USPQ 256 (TTAB 1984).
See al so King Candy Co. v. Eunice King's Kitchen, Inc., 496
F.2d 1400, 182 USPQ 108 (CCPA 1974) (likelihood of
confusion is to be avoided as nmuch between weak marks as
bet ween strong nmarks).

In view of the foregoing, we conclude that applicant's

mar k Cl TRUS SPARKLE for “an air freshener that applies

directly onto an air vent register” is likely to cause
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source confusion anong purchasers with the registered mark
SPARKLI NG CI TRUS for “[a]ir fresheners and deodori zers;
fragrances sold as an integral conponent of air fresheners
and deodori zers.”

Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is affirned.?

8 1f this case is appeal ed and our decision herein is reversed,
the application will be returned to the exam ning attorney for
consi deration of the anmendnent to the identification of goods.



