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Qpinion by Drost, Admnistrative Trademark Judge:

On May 19, 2003, EAG A Law Corporation (applicant)
applied to register the mark shown bel ow on the Principal
Regi ster for “legal services” in Oass 42.' The application
described the mark as “EAG (stylized and/or with design)”
and the attorney’s cover letter identified the subject as

“EAG Logo.”

! Serial No. 76515140 is based on an allegation of a date of
first use and first use in commerce of February 3, 2002.
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The exam ning attorney has refused to register applicant’s
mar Kk under Section 2(d) of the Trademark Act (15 U.S.C.

8§ 1052(d)) because of a prior registration for the mark
EAG in typed form for, inter alia, the follow ng services
in dass 42:°2

Litigation support services, namely, litigation clains

eval uation, preparation of denonstrative exhibits and

graphi cs presentations; expert wtness services,
nane!y, sel ection and eval uati on of experts and expert

t esti nony.

When the refusal was made final, applicant filed this
appeal .

The exam ning attorney argues (Brief, fourth,
unnunbered page) that the “literal portions of both marks
are identical in appearance, sound and neani ng” and that
litigation support services and |legal services “wll travel
within the sane channels of trade.” The exam ning attorney

al so argues that the special formdisplay of applicant’s

mark will not avoid confusion. Applicant enphasizes the

2 Registration No. 2,315,764, issued February 8, 2000. The
registration also contains goods and services in Classes 9, 16,
35, and 36, which are not at issue in this appeal.



Ser No. 76515140

differences in the visual appearance of the marks and it
mai ntains that the “services are not related.” Brief at 6.
Applicant al so argues that the sophistication of the
purchasers is another factor supporting a determ nation
that there is no |ikelihood of confusion.

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlIn re Majestic Distilling Co., 315 F.3d 1311, 65

USPQ2d 1201, 1203 (Fed. Cr. 2003). See also Inre E. |

du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). In considering the

evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry mandated by § 2(d) goes to
the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

Qobvi ously, one of the critical factors in any
i kelihood of confusion analysis is the simlarities and
dissimlarities of the marks in the application and
registration. Here, we agree with the exam ning attorney
that the literal portion of the marks are identical, EAG

Furthernore, we note that registrant’s mark is displayed in
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typed form and it is therefore, not limted to any

particul ar display. See Cunninghamv. Laser Golf Corp.

222 F.3d 943, 55 USPQRd 1842, 1847-1848 (Fed. Gir. 2000);

and Phillips Petroleum Co. v. C. J. Wbb, Inc., 442 F. 2d

1376, 170 USPQ 35, 36 (CCPA 1971). “[T]he argument
concerning a difference in type style is not viable where
one party asserts rights in no particular display. By
presenting its mark in a typed drawing, a difference cannot
|l egally be asserted by that party. Tony asserts rights in
SQUI RT SQUAD regardl ess of type styles, proportions, or

ot her possible variations. Thus, apart fromthe background
desi gn, the displays nust be considered the sane.”

Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 939

(Fed. GCr. 1983). However, there are limts to this
assunpti on.

[We are not suggesting that because an application or
registration depicts a word mark in typed capital
letters that therefore the word mark nust be
considered in all possible forns no matter how
extensively stylized. Rather, we are sinply

i ndicating that when a drawing in an application or
registration depicts a word mark in typed capital

letters, this Board -- in deciding the issue of

i kel'i hood of confusion -- nust consider al
reasonabl e manners in which the word mark coul d be
depi ct ed.

Jockey International Inc. v. Mallory & Church Corp.

25 USP@2d 1233, 1235 (TTAB 1992) (internal quotation marks

omtted).
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We agree with applicant (Brief at 6) that its mark is
“highly stylized” and, therefore, we do not agree with the
exam ning attorney (brief at fifth unnunbered page) that
“registrant is free to adopt any style of lettering,
including lettering identical to that used by applicant.”
Wiile we do agree that registrant may adopt a stylization
of lettering that may be simlar to letters in applicant’s
mar k, applicant’s display seens so extensively stylized
that we will not assune that it is reasonable for
regi strant to adopt the exact stylization of the letters in
applicant’s design nmarKk.

However, while we find that applicant’s mark is highly
stylized, we do not find that this single factor is enough
to hold that the marks are not simlar in appearance. W
note that the facts in this case are significantly

different than the case of In re Electrolyte Laboratories

Inc., 913 F.2d 930, 16 USPQ2d 1239 (Fed. Gr. 1990). In

t hat case, the Federal Crcuit held that the marks K+ and
desi gn and K+EFF (stylized) for potassium supplenents were
not confusingly simlar. Significantly, both the
registrant’s and applicant’s marks were either stylized or
design marks. Neither mark was a typed drawi ng so both
marks were limted to a specific display, and these

di spl ays were “significantly different.” 16 USPQ2d at
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1240. In addition, the underlying letters, K+ and K+EFF
were not distinctive to the extent that Kis the synbol for
potassium “EFF” is an abbreviation for effervescent, and

t he goods were potassium suppl enents. Unlike the

El ectrolyte case, registrant’s mark is a typed draw ng and,

therefore, it is not limted to a single, distinctively
different style. Rather we nust assune that it may be
di spl ayi ng sonewhat simlar letters to applicant’s.
Furthernore, there is no evidence that the underlying
verbal portions, the letters EAG would have any neani ng
that woul d di m nish the distinctiveness of the letters.
When we conpare the literal portions of the marks,
they are identical in sound, appearance, and nmeaning. This

factor wei ghs against applicant. 1In re Shell G Co., 992

F.2d 1204, 26 USPQ2d 1687, 1688 (Fed. G r. 1993) (“Wthout
a doubt the word portion of the two marks are identical,
have the sanme connotation, and give the sane conmmerci al
inpression. The identity of the words, connotation, and
commerci al inpression weighs heavily against the
applicant”). However, the key question in this case is
whet her the marks as a whole are simlar in sound,

appear ance, neaning, and commercial inpression. |If
applicant’s mark woul d not be perceived as EAG but rather

as a design, confusion is nmuch less likely. Regarding the
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letters in applicant’s mark, it is clear that the letter
“G would be inmediately recogni zed as that letter and the
letter “A” is also recognizable. Wiile the letter "E” is
di spl ayed in an unusual style with the m ddle hori zontal
line |l ower than woul d be expected, it is still recognizable
as a letter to the extent that the presence of the letters
“AG woul d encourage potential purchasers to expect another
letter.

We also note that applicant’s nane is “EAG A Legal
Corporation,” which reinforces the perception that EAG are
the letters in the mark. |In addition, we al so consider
applicant’s mark as it appears on the specinens of record.

In re Nationw de Industries, 6 USPQR2d 1882, 1884 (TTAB

1984) (“Thus, it is settled that evidence of the context in
which a mark is used on | abels, packagi ng, adverti sing,
etc., is probative of the significance which the mark is
likely to project to purchasers”). Applicant’s specinen, a
Yel | ow Pages advertisenent, begins with the headi ng:
EMPLOYER ADVOCATES GROUP, inmmedi ately followed by the EAG
mar k. The appearance of the nanme Enpl oyer Advocates G oup
foll owed by the EAG mark woul d aid potential purchasers to
understand the mark to be initials for the name in the
advertisenent. Also, the concluding |ine of the

advertisenment is the website (ww. EAGLawG oup.con), with
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the letters EAG capitalized. Wen we view the specinen, it
is clear that applicant’s mark woul d be understood by
consuners as the letters EAG and the speci nen rebuts any

argunent to the contrary. Specialty Brands, Inc. v. Coffee

Bean Distributors, Inc., 748 F.2d 669, 223 USPQ 1281, 1284

(CCPA 1984) (“Applicant's | abels support rather than negate
t hat of which opposer conplains: that SPICE VALLEY

i nherently creates a comercial inpression which is
confusingly simlar to that of SPICE | SLANDS”); In re

Azt eca Restaurant Enterprises Inc., 50 USPQd 1209, 1211

(TTAB 1999) (“On applicant's nenus, which are the specinens
of record, the words appear on a line below the term AZTECA
and are in smaller type than the term AZTECA. Certainly,
when applicant's mark is viewed as a whole, it is the term
AZTECA which is the dom nating and di sti ngui shing el enent
thereof”). Therefore, when we consider the marks as a
whol e, we conclude that they woul d be pronounced
identically and have the sanme neaning. |In addition, their
simlarities in appearance and comrerci al inpression
outwei gh the difference in their displays.

Next, we | ook at the relationship between applicant’s
and registrant’s services. W are not required to find
that the services overlap in order to find that the

services are related. It “has often been said that goods
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or services need not be identical or even conpetitive in
order to support a finding of |ikelihood of confusion.

Rat her, it is enough that goods or services are related in
sone manner or that circunstances surrounding their

mar keting are such that they would be likely to be seen by
t he sane persons under circunstances which could give rise,
because of the marks used thereon, to a m staken belief
that they originate fromor are in sone way associated with
the sanme producer or that there is an association between

t he producers of each parties' goods or services.” In re

Melville Corp., 18 USPQ@2d 1386, 1388 (TTAB 1991). See al so

Time Warner Entertai nment Co. v. Jones, 65 USPQQd 1650,

1661 (TTAB 2002).
Applicant’s services are “legal services,” while the
relevant services in the cited registration are
litigation support services, nanely, litigation clains
eval uation, preparation of denonstrative exhibits and
graphi cs presentations; expert wtness services,
nanmel y, selection and eval uation of experts and expert
t esti nony.
We start with the established proposition that we nust
consider the services as they are described in the

identification of services in the application and

registration.® Octocom Systens, Inc. v. Houston Conputers

31Inits Brief (p. 3), applicant refers to information on
registrant’s website. To the extent that this information is not
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Services Inc., 918 F.2d 937, 16 USPQ@d 1783, 1787 (Fed.

Cr. 1990) (“The authority is legion that the question of
registrability of an applicant’s mark nust be deci ded on
the basis of the identification of goods [or services] set
forth in the application regardl ess of what the record may
reveal as to the particular nature of an applicant’s goods
[or services], the particular channels of trade or the

cl ass of purchasers to which the sales of goods [or

services] are directed”). See also Paula Payne Products v.

Johnson Publishing Co., 473 F.2d 901, 177 USPQ 76, 77 (CCPA

1973) (“Trademark cases involving the issue of I|ikelihood
of confusion nust be decided on the basis of the respective
descriptions of goods” or services). Furthernore, the fact
that the cited registration contains goods and services in
several other classes for software, financial reports, and
busi nesses investigations cannot be read to limt the scope

of registrant’s litigation support services. Squirtco v.

Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed. Gr

1983) (“There is no specific limtation and nothing in the
i nherent nature of Squirtco’'s mark or goods that restricts

t he usage of SQUI RT for balloons to pronotion of soft

otherwi se of record, “a nere reference to a website does not nake
the information of record.” See In re Planalytics Inc., 70
UsSPQ2d 1453, 1457 (TTAB 2004).

10
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drinks. The Board, thus, inproperly read limtations into
the registration”).

Therefore, the question we address is whether
prospective purchasers may assune that there is sone
associ ation or relationship between | egal services and
litigation support services including claimevaluation,
preparing exhibits, and expert wtness services. Wile
applicant argues that the “only thing the services provided
by Applicant and Regi strant have in common is the accident
of placenent in Class 42" (Brief at 5), legal services and
litigation support services have much nore in common than
their classification.* Inasmuch as |egal services include
representing clients in litigation, litigation support
services and | egal services involving litigation would

occur together. Schieffelin & Co. v. Ml son Conpani es

Ltd., 9 uUsSPQd 2069, 2073 (TTAB 1989) (“[M oreover, since
there are no restrictions with respect to channels of trade
in either applicant's application or opposer's

regi strations, we nmust assune that the respective products
travel in all normal channels of trade for those al coholic

beverages”).

* Obviously, the classification of the services is not a factor
in a determnation of |ikelihood of confusion. 15 U.S.C. § 1112
(“The Director may establish a classification of goods and

servi ces, for convenience of Patent and Trademark O fice

11
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The exam ning attorney has included printouts of
several registrations that show that |egal services and
[itigation support services have been registered under a
common nmark by the sane entity. See, e.g. Registration No.
2,673,708 (“legal services, nanely ...general |egal work,
and |l egal consulting services; litigation support services,
nanely, the nonitoring and handling of clains, clains
quality review and general clains nmanagenent); No.
2,576,166 (“legal services and |litigation support services
inthe field of patents, and | egal negotiation services
bet ween patent owners and potential infringers”); No.
2,404,297 (“attorney services; |egal research; and | egal
research services; litigation support services”). These
regi strations provide at |east sone support for the
exam ning attorney’s argunent that applicant’s and

registrant’s services are related. See In re Micky Duck

Mistard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988) (Al though

third-party registrations “are not evidence that the nmarks
shown therein are in use on a comercial scale or that the
public is famliar with them [they] may have sone
probative value to the extent that they nay serve to

suggest that such goods or services are the type which may

admnistration, but not tolimt or extend the applicant’s or
registrant’s rights”).

12
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emanate froma single source”). See also In re Albert

Trostel & Sons Co., 29 USPQd 1783, 1786 (TTAB 1993).°

We al so disagree with applicant’s argunent (Brief at
6, enphasis in original) that “there is no consuner who is
likely to constitute an overl apping class of purchaser for
both marks. Applicant markets its services to those who
seek | egal services; on the other hand, Registrant nmarkets
its class 42 services at those who perform | egal services,
such as Applicant itself.” W note that applicant’s own
advertising indicates that it “represents enployers in al
aspects of |abor and enpl oynent |aw’ i ncl udi ng w ongf ul
term nation, sexual harassnent, enploynent discrimnation,
and non-conpetition. It is not clear why attorneys and | aw
firms would not be consuners of these enployer-rel ated
| egal services as well as registrant’s litigation support
services. Also, corporations in need of applicant’s |egal
services woul d al so be potential consuners of registrant’s
litigation support services for their in-house litigation

activities.

® Wet her “Registrant is legally capable of providing |egal
services” is not the determ ning factor on the question of

whet her applicant’s and registrant’s services are related. Reply
Brief at 5. As indicated above, we do not read limtations into
the identification of services and we nust determ ne these
services without regard to what the individual states require for
the performance of |egal services. Furthernore, applicant does
not argue that there is any prohibition for a law firm al so
providing registrant’s litigation support services.

13
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Appl i cant al so argues that the purchasers in this case
are sophisticated. Wile we have considered applicant’s
argunent, any sophistication of the purchasers does not
overcone the simlarity of the marks and the services. In

re Total Quality Goup Inc., 51 USPQ2d 1474, 1477 (TTAB

1999) (“[E]ven careful purchasers are not imune from

source confusion”); In re Hester Industries, Inc., 231 USPQ

881, 883 (TTAB 1986) (“While we do not doubt that these
institutional purchasing agents are for the nost part
sophi sticated buyers, even sophisticated purchasers are not
i mmune from confusion as to source where, as here,
substantially identical marks are applied to rel ated
products”). In this case, when different entities use the
i dentical abbreviation EAG even with some difference in
stylization, for legal services and litigation support
services, it is difficult to see on what basis even careful
purchasers woul d not assune that there is no relationship
bet ween the sources of the services.

After analyzing the facts of this case under the

factors set out in Majestic Distilling, we are convi nced

that there is a likelihood of confusion. W add that, if
we had any doubts about this conclusion, we nust resolve

themin favor of the prior registrant. |In re Hyper Shoppes

(hio), Inc., 837 F.2d 463, 6 USPQRd 1025, 1026 (Fed. Gir.

14
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1988); In re Pneumati ques, Caoutchouc Manufacture et

Pl asti ques Kl eber-Col onbes, 487 F.2d 918, 179 USPQ 729,

729- 30 (CCPA 1973).
Deci sion: The examning attorney’s refusal to
regi ster under Section 2(d) of the Trademark Act is

af firned.
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