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Before Quinn, Grendel and Rogers, Adm nistrative Trademark
Judges.

Opi nion by Grendel, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register

of the mark QUALITY (in standard character form for goods

identified in the application as “notor vehicle parts,

nanely, transmssions.”?

The Trademar k Exam ni ng Attorney
has issued final refusals of registration on two grounds,

i.e., mere descriptiveness under Trademark Act Section

! Serial No. 76515615, filed on May 20, 2003. The application is
based on use in comerce under Tradenmark Act Section 1(a), 15
U.S.C. 81051(a), and June 1996 is alleged to be the date of first
use anywhere and the date of first use in comrerce.
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2(e)(1), 15 U.S.C. 1052(e)(1), and likelihood of confusion
under Trademark Act Section 2(d), 15 U S.C. 81052(d).

Applicant has appealed the final refusals. The appeal
is fully briefed. For the reasons discussed bel ow, we
affirmthe nere descriptiveness refusal, but we reverse the
l'i kel i hood of confusion refusal.

We turn first to the Trademark Exam ning Attorney’s
mere descriptiveness refusal under Trademark Act Section
2(e)(1). Atermis deened to be nerely descriptive of
goods or services, wthin the neaning of Trademark Act
Section 2(e)(1), if it forthwith conveys an i medi ate idea
of an ingredient, quality, characteristic, feature,
function, purpose or use of the goods or services. See,
e.g., Inre Gyulay, 820 F.2d 1216, 3 USPQ@2d 1009 (Fed. G r.
1987), and In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215 (CCPA 1978). A termneed not imredi ately convey
an idea of each and every specific feature of an
applicant’s goods or services in order to be considered
merely descriptive; it is enough that the term descri bes
one significant attribute, function or property of the
goods or services. See Inre HUDDL.E, 216 USPQ 358
(TTAB 1982); In re MBAssoci ates, 180 USPQ 338 (TTAB 1973).

Whet her a termis nerely descriptive is determ ned not

in the abstract, but in relation to the identified goods or
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services for which registration is sought, the context in
which it is being used on or in connection with those goods
or services, and the possible significance that the term
woul d have to the average purchaser of the goods or

servi ces because of the manner of its use. That a term may
have ot her neanings in different contexts is not
controlling. In re Bright-Crest, Ltd., 204 USPQ 591, 593
(TTAB 1979).

Moreover, it is settled that “[t]he question is not
whet her someone presented with only the mark coul d guess
what the goods or services are. Rather, the question is
whet her sonmeone who knows what the goods or services are
wi |l understand the mark to convey information about them”
In re Tower Tech Inc., 64 USPQ2d 1314, 1316-17 (TTAB 2002).
See also In re Patent & Trademark Services Inc., 49 USPQd
1537 (TTAB 1998); In re Hone Buil ders Association of
Geenville, 18 USPQ2d 1313 (TTAB 1990); and In re Anerican
Greetings Corporation, 226 USPQ 365 (TTAB 1985).

It is settled that |audatory terns generally are
deened to be nerely descriptive and therefore
unregi sterable on the Principal Register. See In re Nett
Designs Inc., 236 F.3d 1339, 57 USPQ2d 1564 (Fed. Cr

2001); In re Boston Beer Co. L.P., 198 F.3d 1370, 53 USPQd
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1056 (Fed. GCr. 1999). W find that applicant’s mark,
QUALITY, is a nerely descriptive |laudatory term

The Trademark Exam ning Attorney has nade of record
the followi ng pertinent definitions of “quality” fromthe

Merriam Webster OnLine Dictionary. Wen used as a noun,

t he word nmeans “degree of excellence” and “superiority in
kind.” When used as an adjective, the word neans “bei ng of
high quality.” W also take judicial notice? that Webster’s

Ninth New Col l egiate Dictionary defines “quality,” in

pertinent part, as follows. Wen used as noun, the word
means “a degree of excellence : CGRADE <the ~ of conpeting
air service> and “superiority in kind <merchandi se of ~>.
When used as an adjective, the word neans “being of high
quality.”

We find that these dictionary definitions (and
exanpl es of usage) | eave no doubt that the word “quality”
woul d be perceived by purchasers as being nothing but a
| audatory termas applied to applicant’s goods.® W are not

persuaded by applicant’s argunents to the contrary.

2 The Board may take judicial notice of dictionary definitions.
See University of Notre Dame du Lac v. J.C. CGournet Food Inports
Co., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ 505
(Fed. Cr. 1983).

® Attached to applicant’s reply brief are printouts of third-
party registrations in which the term*“quality” appears w thout a
di sclaimer or other indication that it has been found by the

O fice to be nmerely descriptive. Apart fromthe fact that this
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We turn next to the likelihood of confusion refusal.
The Trademark Exam ning Attorney contends that applicant’s
mar k, QUALITY, for goods identified as notor vehicle parts,
nanmel y, transm ssions, so resenbles the mark QUALI TEE,
previously registered on the Supplenental Register (in
standard character form for goods identified as
“autonotive parts; nanely, disc brake pads, brake shoes,
brake discs, brake drums, air filters, oil filters, fue
filters, clutches, brake wheel cylinders, brake master
cylinders, clutch hydraulic cylinders, timng belts, water

punps, starters,”*

as to be likely to cause confusion, to
cause m stake or to deceive. Trademark Act Section 2(d).

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion
issue. See Inre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also In re Majestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cr. 2003).

Applicant argues that in Section 2(d) cases in which

submi ssion is untinely, see Trademark Rule 2.142(d), 37 CF. R
8§2.142(d), the fact that these third-party registrations exi st
is not controlling. See In re Nett Designs Inc., supra.

* Reg. No. 1735845, issued Decenber 3, 1985; Affidavits under
Sections 8 and 15 accepted and acknow edged; renewed.
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the registration cited as a Section 2(d) bar is a

Suppl enment al Register registration, the standard for
determ ni ng whether Iikelihood of confusion exists is
different than the standard which is used in cases where
the cited registration is a Principal Register
registration, i.e., the standard incorporating the du Pont
anal ysis. More specifically, applicant argues that when
the cited registration is a Suppl enental Register
registration, it may be cited as a Section 2(d) bar to an
application for registration on the Principal Register only
if the marks and goods at issue are “substantially

i dentical.”

The Board rejected this very argunent in In re Smth
and Mehaffey, 31 USP@d 1531, 1533 (TTAB 1994), and we
reject it in this case as well. See In re The O orox Co.,
578 F.2d 305, 198 USPQ 337 (CCPA 1978) (sane |ikelihood of
confusion standard applies whether cited registration is on
Principal or Supplenental Register). See also Inre
Research and Trading Corp., 793 F.2d. 1276, 230 USPQ 49
(Fed. GCir. 1986), in which the cited registration was on
t he Suppl enental Register and in which the court undert ook
an analysis of all relevant du Pont factors. Regarding the
case of In re Central Soya Conpany, Inc., 220 USPQ 914

(TTAB 1984), upon which applicant relies in this case, see
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the Board’s discussion in In re Southern Belle Frozen Foods
Inc., 48 USPQ2d 1849, 1851-52 at n.2 (TTAB 1998). As for
applicant’s reliance on Professor McCarthy’s discussion (at

3 McCarthy on Tradenmarks and Unfair Conpetition 819:37 (4th

ed.)) of whether a “non-mark” registered on the

Suppl ement al Regi ster should be allowed to prevent
registration of a “real mark” on the Principal Register,
the court has responded to that argunent by noting: *“that
result is supported by the plain terns of the statute.”
Towers v. Advent Software Inc., 913 F.2d 942, 946 n.2, 16
UsP2d 1039, 1042 n.2 (Fed. Cr. 1990).

Thus, we have undertaken the normal du Pont I|ikelihood
of confusion analysis, but nonethel ess have kept in mnd
the well-settled principle that the nore descriptive and
weak the cited registered mark is, the | esser the scope of
protection to which it is entitled. See In re The C orox
Co., supra.

Under the first du Pont factor, we nust determ ne
whet her applicant’s mark, QUALITY, and the cited registered
mark, QUALITEE, are simlar or dissimlar when conpared in
their entireties in terns of appearance, sound, connotation
and commercial inpression. The test is not whether the
mar ks can be di stingui shed when subjected to a side-by-side

conpari son, but rather whether the marks are sufficiently
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simlar in terns of their overall comrercial inpression
that confusion as to the source of the goods offered under
the respective marks is likely to result. The focus is on
the recol l ection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975).

The cited registered mark is nerely a sonewhat novel

spelling of the word “quality,” which makes up the whol e of
applicant’s mark. Notw thstanding the difference in
spelling, we find that the two nmarks are identical in terns
of sound and connotation. However, we find that this

m sspelling of the word “quality” in registrant’s mark
serves to distinguish the two marks in ternms of appearance
and overall comercial inpression. Registrant’s mark is

| audatory and descriptive notwi thstanding its novel
spelling, and we find that the scope of protection to which
it is entitled is less than that which would be afforded to
a nore distinctive mark. Considering the marks in their
entireties, and noting the weakness of the cited registered
mark, we find that the marks are dissimlar and that the
first du Pont factor weighs in applicant’s favor.

We consider next the second du Pont factor i.e., the

simlarity or dissimlarity of the goods identified in
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applicant’s application and in the cited registration. It
is not necessary that these goods be identical or even
conpetitive in order to support a finding of |ikelihood of
confusion. Rather, it is sufficient that the goods be
related in some manner, or that the circunstances
surrounding their use be such that they would be likely to
be encountered by the same persons in situations that would
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way
associated with the same source or that there is an

associ ation or connection between the sources of the
respective goods. See In re Martin's Fanous Pastry Shoppe,
Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); Inre
Melville Corp., 18 USPQ2d 1386 (TTAB 1991); and In re

I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910
(TTAB 1978).

The Trademark Exam ning Attorney has nade of record
ten third-party registrations in which the identifications
of goods include both applicant’s goods, i.e., notor
vehicl e transm ssions, and one or nore of the autonotive
parts products identified in the cited registration,

i ncluding “clutches.” Although such registrations are not
evi dence that the marks shown therein are in use or that

the public is famliar with them they nonethel ess have
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probative value to the extent that they serve to suggest
that the goods listed therein are of a kind which may
emanate froma single source under a single mark. See In
re Albert Trostel & Sons Co., 29 USPQ@d 1783 (TTAB 1993);
and In re Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467 (TTAB
1988). Based on this evidence, we find that the second du
Pont factor weighs in favor of a finding of |ikelihood of
conf usi on.

Because there are no restrictions or limtations in
applicant’s or registrant’s identifications of goods, we
also find that the respective goods are narketed in al
normal trade channels for such goods and to all norma
cl asses of purchasers for such goods. 1In re Elbaum 211
USPQ 639 (TTAB 1981). G ven the rel ationship between the
goods, we find that the normal trade channels and cl asses
of purchasers for applicant’s and registrant’s goods are
over |l appi ng; the goods would be marketed to, e.g.,
aut onotive nechanics (both professional and non-
prof essional) and professional repair shops. W find,
however, that these purchasers are likely to be somewhat
sophi sticated and careful in their purchasing of these
goods, especially in their purchases of applicant’s
transm ssions, which we presune to be fairly expensive

items which would not be purchased on inpulse. W find

10
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that the third du Pont factor weighs in favor of a finding
of likelihood of confusion, but that the fourth factor
wei ghs in applicant’s favor.

We note that the cited registered mark is registered
on the Suppl enental Register, and that it thus may be
considered to be a weak, descriptive mark which is entitled
to a narrower scope of protection than that which woul d be
afforded to a mark which is nore distinctive. |In re The
Cl orox Conmpany, supra at fn. 5. W note as well that the
record includes three third-party registrations (attached
by the Trademark Exam ning Attorney to the first Ofice
action) of marks which include the word QUALITY in sone
formfor autonotive engine parts like those identified in
the cited registration. This evidence further |essens the
scope of protection to be afforded to the regi stered nmark.
| ndeed, we find that the cited registered mark, due to its
m sspelling of the word “quality,” is only slightly |ess
| audatory than is applicant’s mark. Thus, in this case and
on this record, we find that the cited registered mark is
not entitled to a scope of protection which is sufficiently

broad to support a finding of |ikelihood of confusion.

Deci sion: The |ikelihood of confusion refusal under

Trademar k Act Section 2(d) is reversed, but the nere

11



Ser. No. 76515615

descriptiveness refusal under Trademark Act Section 2(e)(1)

is affirned.
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