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Ofice 112 (Janice O Lear, Mnagi ng Attorney).

Bef ore Bucher, Drost, and Wal sh, Adm nistrative TrademarKk
Judges.

Opinion by Drost, Admnistrative Trademark Judge:

On May 21, 2003, Mana-Tee Concepts USA, LLC
(applicant) applied to register on the Principal Register
the mark SI NG A-LONG in standard character form for karaoke
players in Class 9. The application (Serial No. 76518416)
all eges a date of first use and first use in conmerce of
March 1, 2003.

The exam ning attorney initially refused registration

on the ground that the mark SING A-LONG is nerely
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descriptive of applicant’s goods. 15 U S.C. 8§ 1052(e)(1).
In its response of Novenber 5, 2003, to the exam ning
attorney’ s refusal, applicant amended the application to
seek registration on the Supplenental Register. After this
anendnent, the exam ning attorney refused registration on
the ground that the mark was generic for the goods under
Section 23 of the Trademark Act. 15 U S.C. § 1091.

After the refusal was made final, applicant filed a
noti ce of appeal.

In order for a mark to be generic, the Court of
Appeal s for the Federal Circuit has held that: *“The
critical issue in genericness cases is whether nenbers of
the relevant public primarily use or understand the term
sought to be protected to refer to the genus of goods or

services in question.” H Mrvin Gnn Corp. v. Int’

Associ ation of Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ

528, 530 (Fed. GCr. 1986). G nn goes on to explain that:

Determ ning whether a mark is generic therefore
involves a two-step inquiry: First, what is the genus
of goods or services at issue? Second, is the term
sought to be registered or retained on the register
understood by the relevant public primarily to refer
to that genus of goods or services?

1d.

The exam ning attorney argues that the “proposed mark

SING A-LONG i s used by others to commonly refer to a device
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that is designed for sing alongs” (Brief at 5) and that the
“sing-a-long feature” refers to “a type of nusical device.”
Brief at 3. W will review the evidence of record
(enphasi s added) to determine what is the genus of the
goods and whet her the rel evant public woul d understand the
term“Sing-A-Long” to refer to the genus of the goods.

We begin by | ooking at applicant’s specinmen. The
speci nen contains the follow ng statenents: “SING A-LONG &
RECORD W TH TWDO DETACHABLE M CROPHONES” and “Si ng- A-Long &
record.” The specinmens indicate that the karaoke pl ayer
“includes 4 Cassette tapes — 48 songs!” and “Lyric sheets
included.” 1n another place, the specinen also contains
t he notation “sing-a-|long® karaoke” (stylized) and
appl i cant has explained that the use of the registration
synbol was inadvertent. Response dated Novenber 5, 2003 at
2. W note that even the use of the letters "TM woul d not
by itself convert a termthat does not function as a

trademark into one that does. In re A La Veille Russie

Inc., 60 USPQ2d 1895, 1901 (TTAB 2001); In re Caserta, 46

USPQ2d 1088, 1090 (TTAB 1998).
The exam ning attorney al so submtted the foll ow ng

evi dence fromthe Internet.
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The “Si ngi ng Machi ne” webpage describes itself as “The

Leader in Hone Karaoke.” Anmong the products listed on the

page are the foll ow ng:

Care Bears Sing-Along Player/Recorder — Sharing is
caring and with your own personal Care Bears sing-

al ong cassette player/recorder you and your friends
can cherish the nenories. Record your performance in
your sing-along recorder and pl ayback your songs for
hours of fun. 1Includes sing-along mcrophone and 48
songs with lyric sheets...

Dual Cassette Sing-Al ong Player/Recorder — Singing
Machi ne’ s dual cassette sing-along player/recorder is
what the kids are |ooking for to be the next shining
star.

Si ng- Al ong Cassette Pl ayer/Recorder — Sing-along to
your favorite songs with Singing Machine’ s cassette
pl ayer with record functions. |Includes sing-along
m cr ophone and 48 songs with lyric sheets.

Ni ckel odeon Si ng- Al ong Cassette Player — Join Dora,
Little Bill and Blue with Singing Machi ne’ s sing-al ong
cassette player with record functions.

Cassette Sing-A ong Player/Recorder — Cassette Sing-
Al ong Pl ayer/ Recorder w AM FM Radi o.

The website www. bi zrate.com contains a category “Sing

Al ong Kar aoke Equi pnent” |isted under *“Musical Instruments

>Kar aoke Equi pnent >Sing Along.” Exanples under this

listing include:

MIV Kar aoke Nick Jr. Sing-Al ong Karaoke
MI'V Kar aoke Ni ckel odeon Si ng- Al ong Kar aoke

Ace Karaoke — Magic Singalong Song Chip — Children
Songs

Ace Karaoke — Magic Singal ong M crophone |
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The Pal os Sports webpage shows a product identified as
a “VHS - Video Karaoke Party Machine with Sing Al ong
M crophone now with a conpact CD Player. Sing along with
recorded music and tape your performance...|lncl udes
prerecorded VHS-vi deo karaoke sing-a-long tape and VCR
connecting cord.”

The exam ning attorney also submtted excerpts from

the NEXI S dat abase that show other uses of the term “sing-

a-long.”
Aaron’s Om to Rent, l|ike many of the major chains,
rents VCRs, cantorders, mcrowaves, air conditioners,
sof as, cocktail tables and office furniture. It al so

rent[s] stoves, refrigerators, vacuuns, N ntendo
ganmes, radar detectors and sing-a-long Karaoke
machi nes.

Houston Chronicle, February 7, 1992.

The toddl er: That Fisher-Price singalong recorder is
great.
Daily Town Talk (Al exandria, LA), Novenber 30, 2001.

Craven was in and out of Kay Bee by 5:05 a.m, with ..
a singal ong cassette recorder in hand.
News & Record (G eensboro, NC), Novenber 24, 2001.
Sonehow, even those who cannot carry a tune cannot
resist the scrolling words and m crophone of the sing-
a-long device. There are karaoke parlors throughout
Orange County...
Orange County Register, May 2, 2000.
The evi dence above convinces us that karaoke players
are al so known as “sing-a-long” karaoke or cassette
pl ayers. “Sing-A-Long” karaoke players include tapes or

CDs of nusic for participants to use to sing along with the
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song. W add that “Karaoke” is defined as a Japanese word
nmeani ng “a device that plays instrunental acconpani nents
for a selection of songs to which the user sings along and
that records the user’s singing with the nusic.” Merriam
Webster’s Collegiate Dictionary (11'" ed. 2003).1
Therefore, applicant’s term enphasizes to purchasers not
famliar with the Japanese word that “Karaoke” is a sing-a-
Il ong device. “Sing-a-long” is an alternative English
generic termthat nmakes clear what a “karaoke” player is.
Next, we | ook at whether the termis understood by the
relevant public to refer to the product included in the
genus of the goods. G nn, 228 USPQ at 530. “Evidence of
the public's understanding of the termmy be obtained from
any conpetent source, such as purchaser testinony, consuner
surveys, listings in dictionaries, trade journals,

newspapers, and other publications.” In re Merrill Lynch,

Fenner and Smith Inc., 828 F.2d 1567, 4 USPQ2d 1141, 1143

(Fed. Cr. 1987). *“The critical issue in genericness cases
is whether nenbers of the relevant public primarily use or
understand the term sought to be protected to refer to the

genus of goods or services in question.” @Gnn, 228 USPQ at

! W take judicial notice of this definition. University of
Notre Danme du Lac v. J.C Gournet Food Inports Co., 213 USPQ 594,
596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cr.
1983).
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530. In this case, we have evidence that distributors and
purchasers woul d understand the termas referring to a
genus of karaoke players. Shoppers at bizrate.comare
directed to: “Karaoke Equi pnent >Sing Along.” At the
Si ngi ng Machi ne website, purchasers of karaoke-type
products woul d encounter nunerous “sing-along” products
including a “Care Bears Sing-Al ong Player/Recorder.” This
sing-along recorder clearly uses the termgenerically as it
goes on to refer to “your own personal Care Bears sing-
al ong cassette player/recorder,” to record “your
performance in your sing-along recorder.” It includes a
“sing-al ong m crophone.”

Articles in newspapers indicate that Aaron’s Rent to
Own rents “sing-a-l1ong Karaoke machi nes” and that Fischer
Price has a “great sing-along recorder.” W also add that
applicant’s own specinens use the termin the sane manner:
“Sing-A-Long & Record with two Detachable M crophones.”
Applicant’s goods seemsimlar to the Singing Machi nes’
“Dual Cassette Sing-Al ong Player/Recorder,” which is
described as: “This recording studio includes two
m crophone inputs for duets.” The evidence set out above
clearly supports the conclusion that purchasers would
understand the term “Sing-A-Long” to primarily refer to the

genus of the goods.
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In response to the exam ning attorney’ s evi dence and
argunents that its mark is generic, applicant maintains
(Brief at 1-2) that:

The trademark attorney argues that the term *sing-a-
long” is a well-known termused to describe karaoke
products and services and, as proof that it is well
known, attaches web excerpts, not of the termin issue
but of sing-along, which it passes off as a “spelling
variation.”

It is therefore inarguable on the record that what

applicant seeks to register is a “spelling variation”

of a non-registrable generic term but in the

conversion fromgeneric to a “spelling variation”

thereof, there is thus the nodi cum of differences

necessary to qualify as a source identifier

regi strabl e on the Suppl enental Register.

Inits Reply Brief (p. 1) (enphasis omtted) clarifies
this argunment as foll ows:

The Exam ning Attorney has made of record use of SING

ALONG (seven tines at page 4, paragraphs 3, 4 and 5);

use of SING A-LONG (one at page 5, |ast paragraph);

SI NGALONG (once at page 6, m ddl e paragraph); and

SI NGALONG (once at page 7, top paragraph).

Thus, the single use of SING A-LONG i s outnunbered 7
to 1 by SINGALONG and 2 to 1 by SI NGALONG

In response to applicant’s argunents, we note, as set
out above, that applicant admts that the underlying term
“sing-along” is “a non-registrable generic terni and that
applicant is seeking to register a “spelling variation” of
that term However, even m sspellings of generic terns

have been held to be generic. See Nupla Corp. v. | XL

Manuf acturing Co., 114 F.3d 191, 42 USPQd 1711, 1716 (Fed.
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Cr. 1997) (“Based on overwhel m ng docunentary evi dence of
record show ng w despread and |ong-tine prior use of the
CUSH ON-CRIP mark in the hand tool industry, we agree with
the district court's conclusion that there is no genui ne

i ssue of material fact that Nupla's mark [ CUSH N-GRI P],
which is nerely a msspelling of CUSHHON-GRIP, is also
generic as a matter of law, and the registrations are

therefore invalid’); In re Yardney Electric Corp., 145 USPQ

404, 405 (TTAB 1965) (“*NICEL’ is nerely a msspelling and
phoneti c equival ent of ‘nickel’ and neans the sane thing.
As such the subject matter identifies applicant's product
as to kind and not source. It is therefore not registrable
within the purview of the statute”) (citation omtted).

Second, the evidence denonstrates that there are
several accepted alternative spellings such as “sing al ong”
and even “singal ong,” and applicant’s spelling “sing-a-
long” is equally generic. Applicant’s spelling is no
different than using the alternative spellings “judgnent”
or “judgenent.”

Third, the evidence shows that the exact term “sing-a-
long” is used in the evidence. See Houston Chronicle,

February 7, 1992 (*sing-a-long Karaoke nmachines”); and

Orange County Register, May 2, 2000 (“the sing-a-I|ong

device”). Indeed, the spelling variations are found in the



Ser. No. 76518416

sane advertisenents. See Pal os Sports webpage, “VHS-Vi deo

Kar aoke Party Machine with Sing Al ong M crophone” and “VHS-

vi deo kar aoke sing-a-long tape.”

Therefore, applicant’s chosen spelling is just as
generic as the other spellings.

The record clearly shows that the English term “sing-
a-long” is used in association wth the Japanese term
“karaoke” to inform purchasers what karaoke neans in
Engl i sh and t hat karaoke players are “sing-a-long” devices.
Furthernore, the evidence shows that purchasers or users of
kar aoke players woul d recogni ze that the termrefers to the
genus of the goods. Therefore, applicant’s mark SI NG A-
LONG for karaoke players is generic.

Decision: The refusal to register is affirned.
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