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Opi nion by Wal sh, Adm nistrative Tradenark Judge:

On Cctober 17, 2003, Contast Corporation (applicant)
filed an intent-to-use application to register the mark
FAN, |ater anmended to THE FAN, ' in standard-character form
for services now identified as “entertai nment services,

nanmely providing access to articles, files and audi o and

YInits brief applicant indicates that the exam ning attorney
had not acted on its request to anmend the mark, but the exam ning
attorney’s final refusal indicates acceptance by stating, “And
the substitute drawi ng has been accepted and nade of record.”

Fi nal Refusal at 1.
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video clips in the fields of international, national and

| ocal news, entertainnment, notion pictures, nusic,

tel evision and sports through an online nultinedia player,
In International C ass 41.”

The exam ning attorney refused registration under
Section 2(d) of the Trademark Act, 15 U.S.C. 8§ 1052(d), in
view of Reg. No. 2117302, which issued on Decenber 2, 1997,
for the mark THE FAN i n standard-character formfor “radio
broadcasting services” in International Cass 38. The
registration clains both first use and first use in
comerce in July 1987. CBS Radio Inc. (registrant) has
filed affidavits under Trademark Act 88 8 and 15, 15 U.S.C.
88 1058 and 1065, and those affidavits have been accepted
and acknow edged.

The exam ning attorney issued a final refusal and
mai nt ai ned the refusal after reconsideration, and applicant
appeal ed. Both applicant and the exam ning attorney have
filed briefs. Applicant did not request an oral hearing.
We affirm

PROCEDURAL MATTERS

Bef ore addressing the refusal we nust attend to two
procedural |oose ends.
The first concerns the identification of goods.

Applicant initially identified its services as “online
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conputer services, nanely providing general and custom zed
information and listings in the fields of news,

entertai nment, sports and games.” In the first office
action the examning attorney found the identification
indefinite and required anendnent. Applicant provided an
amended identification in its response. In the final
refusal, which followed, the examning attorney still found
the identification unacceptable and required further
anendnent. In its request for reconsideration applicant
provi ded a new anended identification.

In responding to the request for reconsideration the
exam ning attorney said nothing about the identification of
goods specifically. The exam ning attorney sinply stated,
“After careful consideration of the law and facts of the
case, the exam ning attorney nust deny the request for
reconsi deration and adhere to the final action as witten
since no new facts or reasons have been presented that are
significant and conpelling with regard to the point at
issue.” In our order forwarding the request for
reconsi deration to the exam ning attorney the Board had
stated, “If the amendnent [to the identification of
services] is found unacceptable, the Exam ning Attorney
shoul d i ssue an office action indicating the reasons why

t he proposed amendnent is unacceptable and return the file
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to the Board which will then allow applicant tine to file
its appeal brief. (Footnote omtted.) However, if the
exam ning attorney believes the problens with the proposed
identification can be resolved, the Exam ning Attorney is
encouraged to contact applicant, either by tel ephone or
witten office action, in an attenpt to do so.”

In the absence of either any nention of the
identification of services or any attenpt to resol ve any
remai ni ng problem applicant indicated in its brief that
t he proposed amendnent had been accepted. 1In his brief the
exam ni ng attorney advised applicant that the | atest
proposed anendnent was still unacceptabl e.

In view of the totality of the circunstances, we
conclude that the identification applicant offered with its
request for reconsideration was accepted. The exam ning
attorney failed to maintain his objection and otherw se
failed to conply with the Board s instruction.

Accordingly, the operative identification is,

“entertai nnent services, nanely providing access to
articles, files and audio and video clips in the fields of
international, national and | ocal news, entertainnent,
nmotion pictures, nusic, television and sports through an

online multinedia player” in International C ass 41.



Ser No. 76552342

The second procedural issue concerns certain evidence
applicant provided with its reply brief and a rel ated
request. Wth its reply brief applicant, for the first
time, provided certain Internet web pages allegedly rel ated
to registrant and registrant’s use of the cited mark.
Applicant’s purpose was to show that, “Registrant uses its
mark in conjunction with an all-sports radio station,” a
nore restricted identification of services than “radio
br oadcasting services” specified in the cited registration.

Applicant apparently recogni zed that this subm ssion
was |ate. Therefore, applicant asked that we either take
judicial notice of the evidence or that we renmand the case
to enabl e applicant to submt this evidence. W decline to
do either.

First, the evidence is not the type of naterial as to
whi ch we woul d take judicial notice. See TBMP § 1208. 04
(2d ed. rev. 2003) and cases cited therein. Secondly,
applicant’s subm ssion, provided with a reply brief, is
mani festly untinely. Trademark Rule 2.142(d) requires that
the record be conplete prior to the filing of an appeal
subj ect to certain exceptions not relevant here. Also, it
is apparent that this evidence was available prior to the

filing of applicant’s appeal.
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However, even if applicant had provided this evidence
at the appropriate tine, we would not consider it because
it is offered for an inpernissible purpose.? In determning
i kelihood of confusion, we nust consider the services as
identified in a cited registration and cannot consi der
extrinsic evidence regarding a registrant’s actual use of

its mark. In re Bercut-Vandervoort & Co., 229 USPQ 763,

764 (TTAB 1986) (extrinsic evidence and argunent suggesting
trade-channel restrictions not specified in application
rejected). Accordingly, we have not considered the

evi dence applicant provided with its reply brief, and we
deny applicant’s request for a renmand.

LI KELI HOOD OF CONFUSI ON

Turning to the refusal, Section 2(d) of the Act
precl udes registration of an applicant’s mark “which so
resenbles a mark registered in the Patent and Tradenmark
Ofice. . . as to be likely, when used on or in
connection with the goods of the applicant, to cause
confusion . . .” 15 U S . C § 1052(d). To determ ne
whet her there is a likelihood of confusion, we nust

consider all evidence of record bearing on the factors

2 W regret any inconvenience to applicant resulting fromthe
exam ning attorney’s suggestion in his brief that this evidence
m ght be consi dered.
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delineated in Inre E. |I. du Pont de Nemours & Co., 476

F.2d 1357, 177 USPQ 563, 567 (CCPA 1977). Here, as is
often the case, the crucial factors are the simlarity of
the marks and the simlarity of the services of the

applicant and registrant. Federated Foods, Inc. v. Fort

Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA

1976). In addition to those factors, we wll also address
applicant’s and the exam ning attorney’s argunents rel ating
to other factors.

Conpari son of the Marks

In conparing the marks we nust consider the
appear ance, sound, connotation and conmercial inpression of

both marks. Pal mBay Inports Inc. v. Veuve i cquot

Ponsar di n Mai son Fondee En 1772, 396 F.3d 1369, 73 USPQd

1689, 1692 (Fed. G r. 2005). Applicant’s mark and
registrant’s mark are both THE FAN, both marks are in
st andar d-character form

Appl i cant does not argue that the marks differ in
appearance or sound. The sinple fact is that the marks are
i dentical in appearance and sound. |In fact, applicant’s
only argunent as to the marks is as follows: “THE FAN has
different connotations as used by Applicant and by
Regi strant mtigating any |ikelihood of confusion. The

Cited Mark is used for a sports radi o station.
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Accordingly, the Cted Mark is clearly intended to

communi cate a reference to sports fanatics or fans. In
contrast, the Applicant’s Mark is intended to conmuni cate
an i mage of a hand-held fan, an accessory used either as a
costune piece or a cooling device.” The exam ning attorney
argues that applicant has not provided any evidence to
support its contention that the connotations differ.

In support of its theory, applicant provided an
exanple of a display it used or intends to use on a web
page in connection with its services showi ng the mark, THE
FAN. The display consists of a circle wwth “thunbnail”
phot os positioned at the outer band of the circle; the
phot os feature persons in the news, including entertainnent
and sports personalities. The thunbnails apparently
provide links to related material. It is certainly
arguabl e that this display resenbles a hand-held fan.

However, in considering the connotation of the
respective marks we cannot consider either the restricted
identification of services applicant suggests with regard
to registrant’s services, nor can we consider the exanple
applicant provides of one display of its mark. W nust
eval uate the connotation of applicant’s mark based on the
mark, as shown in its application, and applicant’s

services, as identified in its application. Likew se, we
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must eval uate the connotation of registrant’s mark based
the mark, as shown in the cited registration, and
registrant’s services, as identified in the registration.
We cannot base our evaluation of applicant’s mark and
services on a specific display applicant used or intends to

use. Vornado, Inc. v. Breuer Electric Mg. Co., 390 F.2d

724, 156 USPQ 340, 342 (CCPA 1968)(“. . . the display of a
mark in a particular style is of no material significance
since the display may be changed at any tinme as nmay be
dictated by the fancy of the applicant or the owner of the
mark.”). Here, the fan-like display is neither an el enent
of the mark, nor is it dictated by the services, as
i dentified.

Li kewi se, as we have indi cated above, we cannot assune
that registrant’s services are nore restricted than stated
inthe cited registration based on extrinsic evidence, as

applicant urges us to do. In re Bercut-Vandervoort & Co.,

229 USPQ at 764. Registrant’s services are sinply
identified as “radi o broadcasting services” and could

i ncl ude news, entertainment and sports, and all of the

ot her subject matter applicant identifies. Registrant too
coul d adopt a fan-like display in connection wth the use

of its mark.
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When we consider the registered mark in view of the
broad identification in the registration we concl ude that
it could yield a variety of connotations. The particular
connot ati on woul d depend on the preci se manner of use and
the precise type of radi o broadcasting service being
provided by the registrant. Either may vary significantly.
Accordi ngly, we nust conclude that these connotations woul d
i nclude the connotations that woul d possibly be associ ated
with applicant's mark. Both of the possible connotations
appl i cant suggests with regard to the regi stered mark and
its mark, that is, either that of a “fan” of a particul ar
personality or activity or that of a hand-held fan, could
be anong the connotations either applicant’s mark or the
regi stered mark coul d project, depending on the
ci rcunst ances.

Furthernore, even if we considered registrant’s
services to be restricted as applicant argues, and
applicant’s display of its own mark, as submtted, both
could still connote a “fan” of a particular sports
personality or sports activity. |In fact, applicant’s
di splay includes sports itens consistent with its
identification of services.

Accordi ngly, we conclude that the connotations of both

applicant’s mark and registrant’s mark could be identical.

10
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Furthernore, on the sane basis we conclude that the marks
of applicant and registrant could al so project identical
commercial inpressions. Finally, we conclude that the
mar ks of applicant and registrant are identical in al
respects.

Conpari son of the Goods and Channels of Trade

Wth respect to the services, applicant argues:

In this case, Applicant Contast and the owner of the

Cited Mark provide their respective services through

different nedia, nanely, the Internet and radi o,

respectively, mtigating against there being a

i kelihood of confusion. Moreover, THE FAN radi o

station is directed to New York area sports fans

wthin its broadcast area, while applicant targets

I nternet users seeking information on a wide variety

of subjects. |Indeed, Applicant’s service is not even

avai l able to the general public; it is offered
exclusively to Applicant’s broadband customers when
they log onto their Contast |Internet account.

On the other hand, the exam ning attorney argues, “The
regi strant’s radi o broadcasting services are related to the
various types of entertai nnment services in the fields of
news, novies, television and sports provided via the
Internet. (Footnote omtted.) Therefore, the services of
the parties are rel ated because they pass through the sane
trade channels.” The examning attorney then refers to
certain third-party registrations he made of record to
establish that, “. . . radio broadcasting services appear

W th various types of entertainnment services in the fields

11
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of news, notion pictures, nusic, television and/or sports,
i ncluding said services offered over the Internet.”

First, we acknow edge, as the exam ning attorney
argues, the inportance of the fact that the marks are
identical in conparing the services of applicant and
registrant. In such cases, the services of applicant and
regi strant need not be as closely related to find a
I'i kel i hood of confusion conpared to cases where the nmarks

differ. Anctor, Inc. v. Antor Indus., Inc., 210 USPQ 70, 78

(TTAB 1981).°3

Secondly, here again applicant’s argunent rests on a
restrictive reading of the services identified in the
registration. As we have stated, we nust assune that
registrant’s services include all services logically
included within “radi o broadcasting services” and not
merely an all-sports radio station, as applicant suggests.

In re Bercut-Vandervoort & Co., 229 USPQ at 764. Nor can

we assune that registrant’s services are confined to the
New Yor k market, as applicant suggests. There are no
geographic restrictions in either the cited registration or

the application. Antor, Inc. v. Antor Indus., Inc., 210

3 W note that this is not a case like the case cited by
applicant where the marks are identical, but applicant and
regi strant have entered into a consent agreenent. 1In re Sears
Roebuck and Co., 2 USPQd 1312, 1313 (TTAB 1987).

12
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USPQ at 77. W al so have no reason to conclude that “radio
broadcasti ng services” cannot be offered nati onw de.

| ndeed, as we discuss below, radio broadcasts are now
“streaned” over the Internet nationw de and beyond.

Applicant also rests its argunent on a restrictive
readi ng of the services identified in its ow application.
That is, applicant argues that its services are provided
only to its subscribers. Applicant did not limt its
identification of services to services offered through
subscriptions. Even if it had, we do not believe that such
alimtation would alter the analysis here. W have no
basis on which to conclude that subscription services and
nonsubscri pti on services, which are otherw se rel ated,
could not be offered under the same mark and reach the sane
CONSUNers.

As the exam ning attorney correctly points out, in
considering the services, and the channels of trade, we
must consider the services as identified in the application
and registration and, in the absence of any restrictions,
assune that the services include all services identified
and that those services travel in all trade channels

appropriate for such services. CBS Inc. v. Mrrow, 708

F.2d 1579, 218 USPQ 198, 199 (Fed. Cr. 1983); Inre

Melville Corp., 18 USPQRd 1386, 1388 (TTAB 1981).

13
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Applicant identifies its services as “entertai nnent
services, nanely providing access to articles, files and
audio and video clips in the fields of international,
nati onal and | ocal news, entertainnent, notion pictures,
musi c, television and sports through an online nmultinedia

* The services identified in the registration are

pl ayer.”
“radi o broadcasting services.”

The exam ning attorney has offered several third-party
regi strations which include services of the type applicant
identifies as well as services of the type identified in
the cited registration to support his conclusion that the
services are related. These registrations have sone
probative value; specifically, they may indicate that the

services are the types of services which may emanate from

the same source. Inre TSI Brands Inc., 67 USPQRd 1657,

1659 (TTAB 2002); In re Albert Trostel & Sons Co., 29

UsP2d 1783, 1785-86 (TTAB 1993).

In fact, the third-party registrations do show that
the same mark has been registered in connection with both
radi o broadcasting services and various Internet-based

services, including entertainnent, news and sports

* Qur conclusions woul d not change if we had consi dered
applicant’s original identification of services or its
i nterveni ng proposed identification of services.

14
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information services. The registrations also indicate that
broadcasts, including radio broadcasts, are transmtted
over the Internet. See, e.g., the BET registration bel ow.

The followi ng are exanples of relevant third-party
regi strations® provided by the exam ning attorney:

Reg. No. 2615865 for the mark BET, owned by Bl ack
Entertai nnent Television, Inc., for services including
“television, radio and Internet broadcasting, narrow
casting and cable casting services” in Cass 38, as
wel | as, “entertai nment services, nanely, ongoing
television or radio prograns in the fields of nusic,
conedy, drama, news, live performances, health and
fitness, lifestyle, travel, fashion, sports and topics
of general interest distributed via cable, broadcast,
satellite, the gl obal conputer network, audio and
video nedia” in O ass 41;

Reg. No. 2660469 for the mark WEATHERQUEST, owned by
Weat her Channel, Inc., for services including “radio
broadcasting, television broadcasting, and cable
television transm ssions” in Cass 38, as well as,
“entertainment in the nature of on-going television
programm ng, cable television programm ng, and radio
programming in the fields of neteorol ogy, news,
travel, sports, science, and related contests

di stributed via broadcast tel evision, cable
television, radio, the Internet, telephones, WAP
phones, personal digital assistants (PDAs), pagers and
ot her el ectronic devices capable of receiving wire or
W rel ess el ectronic communications” in C ass 41,

Reg. No. 2882210 for the mark CLEAR CHANNEL, owned by
Cl ear Channel ldentity, L.P., for services including
“radi o and tel evision broadcasting; Internet

br oadcasti ng services, nanely the audi o and vi deo
transm ssion of live and pre-recorded events over a

gl obal conputer network and rel ated audi o and vi deo
entertainnment” in Class 38, as well as, “production of

® W have excluded from consideration any third-party
registration which did not include a claimof use.

15
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live entertai nnent events, nanely, live concerts,
festivals, theatrical shows, shows for the

entertai nment of children, magic shows, rib cook-offs,
thrill shows, notor sports events, nonster truck
conpetitions, notorcycle conpetitions, drag racing
events, and sporting events; production and
distribution of television prograns and network radio
program ng services; production and devel opnent of
nmotion pictures; television and radi o programm ng
services for others; entertai nnment services in the
nat ure of organi zing nusical, theatrical and
famly/variety tours and presentations; providing
entertai nment information related to nationa
schedul es of live entertai nnent events, entertainnent
news and personality profiles of touring tal ent
available in print formand over a gl obal conputer
network” in Cl ass 41,

Reg. No. 2823862 for the mark FASTCAST, owned by

Fast Cast Broadcasting, LLC, for services including
“television, radio, cable television and conputer on-
I ine broadcasting services” in Class 38, as well as,
“entertainnent in the nature of on-going tel evision
progranms in the field of current events, sports, | ocal
traffic and weather news and information” in C ass 41;

Reg. No. 2649546 for the mark TH'S I S BUSI NESS, owned
by Bl oonberg L.P., for services including “Radi o and
tel evi si on broadcasting; interactive electronic and
audi o and vi sual comruni cation and i nformation
broadcasting over, by or through | ocal or w de area
conputer networks, w reless communication networks,
gl obal computer information networks and ot her

el ectroni c conmmuni cati on networks” in Cass 38, as
wel | as, “Entertainment services in the nature of
progranm ng distributed over broadcast, television,
radi o, cable, and direct satellite in the fields of
news, business, finance, current events,

entertai nment, sports, human interest stories,
securities, securities markets and the energy and
asphalt industries; entertainnent services in the
nature of producing and distributing progranmm ng

di stributed over broadcast, television, radio, cable,
and direct satellite in the fields of news, business,
finance, current events, entertai nnment, sports, human
interest stories, securities, securities markets and
the energy and asphalt industries” in O ass 41;

16
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Reg. No. 2893515 for the mark RADI O SAWA, owned by
Broadcasti ng Board of Governors, for services

i ncl udi ng “conmmuni cati on services, nanely,

i nternational radi o broadcasting services and
transmtting streanmed sound and audi o-vi sual materi al
via the Internet” in Class 38, as well as, “news
agenci es, nanely, gathering and international

di ssem nation of news, news reporting services;
entertai nment, nanely, providing prograns in the field
of local, national and international news, sports,
heal t h, education, arts, nusic, culture, and current
events via radio and the Internet; production of
international radio progranms” in Class 41,

Reg. No. 2600176 for the mark SI GNALSTREAM COM owned
by ITN Satellite Services, Inc., for services

i ncludi ng “broadcasting via the Internet to desktop
personal conputers, prograns containing nultinedia
content of others, featuring news, sports,

entertai nnment, comercial, educational and corporate
programm ng” in Class 38, as well as, ”producing and
creating audio, video and nultinedia content in the
fields of education, entertai nnent, news and sports,
for delivery to personal conputers via the Internet”
in Cass 41; and

Reg. No. 2747830 for the mark AIRIA, owned by AIRI A
LIMTED, for services including “provision of

br oadcasting services to nobile users; provision of

t el ecomuni cati ons connections to the Internet” in
Class 38, as well as, “entertainnment services, nanely,
provi ding tel evision programm ng and stream ng vi deo
content in the fields of sports, news, travel,
hi story, geography, food, weather conedy .

Cl ass 41,

in

It is abundantly evident fromthese exanples that the

sanme mark has been regi stered, based on use, across

numer ous types of nedia, including both radio and the

Internet, and that the content of such transm ssions can

include an infinite variety of conbinations of subject

17
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matter, including entertai nnent, news and sports.
Accordingly, we reject applicant’s suggestion that “radio
broadcasti ng services” stands apart fromthe entertai nnment
services it identifies to be offered through the Internet.
In fact, the evidence shows that even radi o broadcasts are
transmtted through the Internet, and that nedia conpanies
have registered the same mark for use in a w de range of
medi a, including both radio and the Internet. This

ci rcunst ance denonstrates that consuners could believe that
the services of applicant and regi strant emanate fromthe
sane source.

We also reject applicant’s argunent that registrant’s
potential use of the Internet would be restricted to the
nmere pronotion of its services over the Internet, and
therefore, the services of applicant and registrant are
distinct. The circunstances here are in no way simlar to
the circunstances in the cases cited by applicant, such as,

Bally Total Fitness Holding Corp. v. Faber, 29 F. Supp.2d

1161, 50 USPQ2d 1840, 1843 (D.C. Cal. 1998).° This is not a

case where the claimis that the services are rel ated

®In both its main brief and reply brief we note that applicant
has both cited and di scussed nunerous cases fromthe district
courts. These cases involve infringenent and simlar clains
where the focus is the actual use of marks. These cases are of
limted rel evance here due to our focus in this proceeding on the
application and registration, not actual use.

18
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sinply because both parties use the Internet. Here
applicant and registrant identify services offered through
rel ated nedia featuring subject matter which is potentially
t he sane and which could reach the sane consuners.

Based on the evidence of record, we conclude that the
services of applicant and registrant, as identified in the
application and cited registration, are closely rel ated.

Simlar Marks in Use on Sim |l ar Goods

Appl i cant al so argues that the registered mark is
“diluted” and, as such, should be accorded a narrow scope
of protection. This argunent apparently addresses Du Pont
factor (8) - "The nunber and nature of simlar marks in use

on simlar goods.” Inre E. I. du Pont de Nemours & Co.,

177 USPQ at 567. To support this argunent applicant refers
to eight third-party registrations for marks which include
either FAN or THE FAN in sone form

We first note that applicant has referred to certain
information related to the registrations, but applicant has
not provi ded copies of the registrations. To nake
regi strations properly of record, the Board requires the
subm ssi on of copies of the USPTO paper records or copies

directly fromthe electronic records of the USPTO. In re

Vol vo Cars of North America Inc., 46 USPQ2d 1455, 1456 n.?2

(TTAB 1999); In re Duofold Inc., 184 USPQ 638, 640 (TTAB

19
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1974). Furthernore, the Board does not take judicial

notice of registrations. 1In re JT Tobacconists, 59 USPQd

1080, 1081 n.2 (TTAB 2001). In this case, because the
exam ni ng attorney has di scussed the evidence w t hout
objecting to the form we will consider the information
appl i cant provided for whatever probative value it
possesses.

As applicant indicates, in appropriate cases, the
Board has consi dered whether third-party registrations
“. . . indicate that the word, feature or design is nore
suggestive than arbitrary in a particular field, and,
therefore, such a registration for goods or services in the
sanme or related field should be given a nore restricted
scope of protection.” (Ctations omtted.) On the other
hand, the Court of Appeals for the Federal Circuit recently
has urged caution in relying on third-party registrations
for this purpose noting that registration al one does not
establish that a termis weak and that the probative val ue
of third-party trademarks depends entirely upon their

usage. PalmBay Inports Inc. v. Veuve O icquot Ponsardin

Mai son Fondee En 1772, 73 USPQR2d at 1693.

In this case, even if we give applicant the benefit of
t he doubt and assune that the marks in the third-party

registrations are in use, we find the evidence insufficient

20
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to establish that “THE FAN' is weak in the radio
broadcasting and related fields. First, all of the marks
applicant references use “FAN' in a very different form
than the formin both the application and registration,
specifically, STAN THE FAN, THE FAN CHANNEL, THE OFFI Cl AL
CARD OF THE FAN, FANCASTER, NETS HOI' SHOTS FAN CLUB, FAN
PHONE, FI RST FAN BUZZ and F. AAN. The referenced nmarks not
only differ fromapplicant’s mark and the regi stered nmark,
but applicant’s and registrant’s nmarks are identical.

This is not a case |ike the case cited by applicant
where there were over 150 exanples of registrations, as
wel | as several advertisenents fromthe classified section
of the tel ephone directory, to show that the conmon el enent

at issue, a “pizza man” design, was weak. Pizza Inn Inc.

v. Russo, 221 USPQ 281, 282 (TTAB 1983). Nor is this a
case where the evidence is sufficient to “tip the scal es”

when wei ghed with other factors. |1n re Dayco Products-

Eagl enotive Inc., 9 USPQ2d 1910, 1912 (TTAB 1998).

Accordingly, on this record we are not persuaded that
the registered mark is weak, and therefore, only entitled
to alimted scope of protection, as applicant argues.

Q her Argunents

We have al so considered and reject applicant’s

argunment noting that the FCC permts radio and tel evision

21
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stations owned by different parties to use the sane cal
letters. This is sinply not relevant to our determ nation.
The marks at issue are not call letters, and the Trademark
Act, not FCC provisions, governs our actions here. Also,
applicant’s suggestion that call letters are not treated

i ke other trademarks is not correct. See Inre Infinity

Broadcasting Corp. of Dallas, 60 USPQ2d 1214 (TTAB 2001)

and Inre WM Inc., 225 USPQ 883 (TTAB 1985).

Al so, we reject applicant‘s argunent that we should
permt registration here because registrations owned by
different parties allegedly exist for “FOX* for tel evision
and cabl e broadcasting services and “FOX 97" for radio
broadcasting services. Again, applicant has provided no
records and no other information related to these marks.
Neverthel ess, ultinmately we nust deci de each case on its
own nerits, and not based on actions taken on prior

applications involving different facts. In re Nett

Designs, Inc., 236 F.3d 1339, 57 USPQ@d 1564, 1566 (Fed.

Gir. 2001).

CONCLUSI ON

In sum after considering all evidence of record
bearing on the du Pont factors, we conclude that there is a
I'i kel i hood of confusion in this case. W conclude so

principally because the marks of applicant and registrant
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are identical and because the services of applicant and
registrant are closely rel ated.
Decision: The refusal to register applicant’s mark

under Section 2(d) of the Act is affirned.
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