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In re Repro-Med Systens, Inc.
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Myron Anmer of Myron Aner, P.C. for Repro-Med Systens, Inc.

Steven Fine, Trademark Exam ning Attorney, Law Ofice 110 (Chris
A. F. Pedersen, Managi ng Attorney).

Bef ore Hohei n, Chapman and Wal sh, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Admnistrative Trademark Judge:

Repro- Med Systens, Inc. has filed an application to
regi ster on the Principal Register the mark "DENTAL-EVAC' for a
"portable dental suction punp activated by hand" in International
Class 8.°

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles the
mark "E-VAC," which is registered on the Principal Register for a

"renovabl e protective tip for dental aspirators” in Internationa

' Ser. No. 76562723, filed on Novenber 17, 2003, which is based on an
all egation of a bona fide intention to use such nmark in comrerce.
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Class 10,° as to be likely to cause confusion, or to cause
m st ake, or to deceive.

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |likelihood
of confusion. Inre E. |I. du Pont de Nenoburs & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Federat ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity in the goods at issue and the simlarity or
dissimlarity of the respective marks in their entireties.’

Turning first to consideration of the respective goods,
applicant takes issue with the assertion by the Exam ning
Attorney in the final refusal that, as also noted in the initial
O fice action, "the respective goods are conplenentary in that
dental aspirators renove fluids fromthe nouth through suction
apparently by neans of a dental suction punp.” Applicant, in

particul ar, argues anong other things that:

? Reg. No. 1,951,512, issued on January 23, 1996, which sets forth a
date of first use anywhere and in commerce of Cctober 22, 1979;
renewed.

° The court, in particular, pointed out that: "The fundamental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods and differences in the marks."
192 USPQ at 29.
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Al so questionable is the Exam ning
Attorney's contention that "the respective
goods are conplenentary in that dental
aspirators renove fluids fromthe nouth
t hrough suction["]--so far so good--
["]apparently by nmeans of a dental suction
punp["]--not so good--since it nust be a
dental suction punp activated by hand
(underlining added).

The word "aspirator,”™ ... using the
reference dictionary of RANDOVHOUSE WEBSTER S
Col l ege Dictionary, is defined as "a suction
punp that operates by the pressure
differential created by the high-speed flow
of a fluid past an intake orifice." Thus, as
bet ween the two products of applicant and the
registrant, two entirely different operation
nodes, nanely a pressure differential
activated by hand (applicant) and that
created by high-speed fluid flow
(registrant), are involved which | eads away
from concl udi ng that the goods are
"conpl enentary. "

The Exam ning Attorney, on the other hand, insists in

his brief that the respective goods are related itens of dental

equi pnent which would be sold to, and for use by, dentists

t hrough the sane dental supply channels of trade. Specifically,

t he Exam ning Attorney contends that:

The goods ... [at issue] need not be
identical or directly conpetitive to find a
I'i kel i hood of confusion. Instead, they need

only be related in some manner, or the

condi tions surrounding their marketing be
such that they could be encountered by the
sane purchasers under circunstances that
could give rise to the m staken belief that
the goods conme froma comon source. Inre
Shell G| Co., 992 F.2d 1204, 1208, 26 USPQd
1687, 1690 (Fed. Cr. 1993), and cases cited
therein ....

The registrant's product is a "renovable
protective tip for dental aspirators,” while
the applicant's product is a "portabl e dental
suction punp activated by hand." Al though
t he products of the applicant and the
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regi strant are not identical, they are

related in the sense that they woul d both be

marketed to dentists. Therefore, they would

be marketed in the sanme channels of trade to

t he sane cl ass of purchasers.

It is well settled that the issue of |ikelihood of
confusion nust be determ ned on the basis of the goods as they
are respectively set forth in the particular application and the
cited registration, and not in light of what such goods are
asserted to actually be. See, e.qg., Cctocom Systens Inc. v.
Houst on Conputer Services Inc., 918 F.2d 937, 16 USPQRd 1783,
1787 (Fed. Cir. 1990); Canadi an Inperial Bank of Comrerce, N. A
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed.
Cr. 1987); CBS Inc. v. Mrrow, 708 F.2d 1579, 218 USPQ 198, 199
(Fed. Cir. 1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ
937, 940 (Fed. Gir. 1983); and Paul a Payne Products Co. V.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA
1973). Thus, where the goods in the application at issue and in
the cited registration are broadly described as to their nature
and type, such that there is an absence of any restriction as to
t he channels of trade and no limtation as to the classes of
purchasers, it is presuned that in scope the identification of
goods enconpasses not only all goods of the nature and type
described therein, but that the identified goods are provided in
all channels of trade which would be normal therefor, and that
t hey woul d be purchased by all potential buyers thereof. See,
e.d., Inre Elbaum 211 USPQ 639, 640 (TTAB 1981).

Here, it is clear that, as identified, applicant's

"portabl e dental suction punp activated by hand” is closely
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related to a dental aspirator, which is the product with which
registrant's "renovable protective tip for dental aspirators” is
used. W judicially notice in this regard that, for instance,

Merriam Webster's Collegiate Dictionary (11th ed. 2003) at 73

defines "aspirator™ as "an apparatus for producing suction or
novi ng or collecting materials by suction; esp : a hollow tubul ar
i nstrument connected with a partial vacuum and used to renobve

n4

fluid or tissue or foreign bodies fromthe body. In a like

manner, The Anerican Heritage Dictionary of the English Language

(4th ed. 2000) at 107 defines "aspirator” as "1. A device for
removing fluids or gases by suction, especially an instrunent
t hat uses suction to renove substances, such as nucus or serum
froma body cavity. 2. A suction punp used to create a parti al

vacuum" Simlarly, The Random House Dictionary of the English

Language (2d ed. 1987) lists "aspirator” as neaning "1. an

apparatus or device enploying suction. 2. Hydraul. a suction
punp that operates by the pressure differential created by the
hi gh-speed flow of a fluid past an intake orifice. 3. Med. An

nbS

i nstrument for renoving body fluids by suction.

“1t is settled that the Board may properly take judicial notice of
dictionary definitions. See, e.q., Hancock v. Anerican Steel & Wre
Co. of New Jersey, 203 F.2d 737, 97 USPQ 330, 332 (CCPA 1953);

Uni versity of Notre Danme du Lac v. J. C. Gournet Food |nports Co.,
Inc., 213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ
505 (Fed. Cir. 1983); and Marcal Paper MIIls, Inc. v. American Can
Co., 212 USPQ 852, 860 n. 7 (TTAB 1981).

°In addition, we note that the Examining Attorney, with his initial
O fice Action, made of record (from an unknown source) the foll ow ng
pertinent definition of "aspiration": "1. Renoval, by suction, of a
gas, fluid, or tissue froma body cavity or organ from unusua
accumul ati ons, or froma container."
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Thus, al though hand-powered, it is apparent in |light of
t he above definitions that applicant's hand-activated portable
dental suction punp could be used, like the dental aspirator for
whi ch registrant nmarkets a renovable protective tip, to aspirate
saliva or other fluids during a dental procedure. Also, while
applicant's "portable dental suction punp activated by hand" may
not technically be "conplenmentary” to registrant's "renovabl e
protective tip for dental aspirators,” it is plain that both
products are for use in connection with apparatus for providing
dental aspiration. Such goods, therefore, would clearly be
pur chased and used by dentists, dental hygienists, oral surgeons
and ot her dental professionals for suctioning patients' nouths.

Furt hernore, although not nentioned by the Exam ning
Attorney in his brief, the record contains a copy of a webpage
advertisenment by applicant for its "DENTAL- EVAC™ Non-El ectric
Oral Suction System which appeared at http://ww. dent al - evac. com
and was attached to the initial Ofice Action. Such ad confirns
that applicant's goods, including its hand-activated punp, and
the goods of registrant are indeed closely related in that,
besides indicating that applicant's goods are "For Dentists and
Oral Surgeons" and are "ideal for: Enmergency Suction Back-up[, ]

Surgery and Anesthesia," touts applicant's goods--which can be
equi pped with tips |ike the kind provided by registrant under its
"E-VAC' mark-- as follows (underlining in original; enphasis
added) :

Suction any tine you need it, anywhere. An

i deal energency backup allow ng you to
conplete a procedure, or assist retrieving a
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| ost crown, DENTAL-EVAC from Repro- Med
Systens, Inc. can be equi pped with

i nterchangeable tips to increase its
versatility. Each kit ships with a high
vol ume evacuator and with a separate tubing
assenbly and saliva ejector. The tubing
assenbly may al so connect to nmany standard
evacuat or s. :

Consequently, not only would the goods at issue herein, as noted
previously, be sold to and for use by dentists, oral surgeons,
dental hygienists and other dental professionals, but it is
obvi ous that such goods woul d necessarily be advertised and sol d
t hrough identical channels of trade, including, for exanple,
dental supply conpanies. |f such commercially related goods were
to be marketed under the same or simlar marks, confusion as to
the source or sponsorship thereof would be likely to occur.
Turning, therefore, to consideration of the respective
mar ks, applicant essentially argues that, contrary to the
Exam ning Attorney's assertion in his initial Ofice Action, its
"DENTAL- EVAC' mark is not dom nated by the term "EVAC' when
considered inits entirety. Specifically, while the Exam ning
Attorney had initially required, in view of applicant's original
presentation of a drawing of its mark as "DENTAL EVAC, " that
applicant disclaimthe term"DENTAL"® and had further stated
that, inasnmuch as "the term DENTAL is nerely descriptive of the
applicant's goods, the dom nant wording in the applicant's mark

for purposes of a Section 2(d) analysis is EVAC, " applicant

contends inits initial brief that:

® Applicant, in response, submtted a substitute drawi ng showing its
mar k as " DENTAL- EVAC, " thereby obviating the disclainmer requirenent.



Ser. No. 76562723

Appl i cant,

I n [ subsequently] w thdraw ng the requirenent
to disclaimDENTAL, it is presuned that the
Exam ning Attorney is also withdrawi ng from
the opinion that DENTAL is of nom nal source-
identifying significance and, pertinent to
the Section 2(d) refusal, also w thdraw ng
fromthe opinion that as between the word
DENTAL and the word EVAC, that EVAC dom nates
over the word DENTAL in the perception of a
pur chaser upon seeing the two-word

conbi nati on DENTAL- EVAC.

with respect to the term"EVAC' in its mark, further

asserts inits initial brief that:

t hat :

The word fragnment EVAC, being short for
"evacuation," is defined i n RANDOVHOUSE
WEBSTER S Col | ege Dictionary as "the renoval
of ... things," which, in this case, would be
"saliva," and thus, |ike DENTAL, is of
nom nal source-identifying significance.

Thus, the Exami ning Attorney's concl usion
that EVAC is the dom nant wording in
applicant's two-word trademark is

guesti onabl e.

The Exam ning Attorney insists in his brief, however,

The applicant's mark i s DENTAL- EVAC,
while the registered mark is E-VAC. The term
DENTAL is not a distinctive portion of the
applicant's mark, since it describes dental
equi pnent, including the applicant's
"portabl e dental suction punp activated by
hand." |If the applicant's mark were not
hyphenated, it woul d be necessary to disclaim
the term DENTAL apart fromthe mark because
it describes the applicant's goods. ..
Therefore, the dom nant sourcef- ]|dent|fy|ng
termin the applicant's mark is EVAC. This
termis very simlar in sight, sound and
meaning to the registered mark E-VAC, the
only difference being a hyphen in the
regi stered mark.

As to applicant's argunents, the Exam ning Attorney states that

"the disclainmer requirenment was wi thdrawn only after the

appl i cant

had filed a substitute drawi ng which showed a
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hyphenat ed mark"” and that, "[i]n w thdrawi ng the discl ai ner

requi renent, the Exam ning Attorney in no way intended to suggest

that the word DENTAL ... has source-identifying significance in
relation to dental products.” Wth respect to the assertion that
the term"EVAC' is "short for 'evacuation'" and thus, "is also

descriptive of the applicant's goods, and therefore should not be
consi dered the dom nant source identifier,” the Exam ning
Attorney urges that:

The applicant provides no evidence that EVAC

is "short for 'evacuation'":; nor does the
applicant provide a copy of the dictionary
definition which it references. It is not

even clear fromthe applicant's brief whether

such definition pertains to "evac" or

"evacuation.” In short, there is no basis

for the assertion that EVACis, |ike DENTAL,

"of nom nal source-identifying significance."

Applicant, inits reply brief, professes with respect
to the concluding sentence set above that it "is baffled by the
inference of this sentence that ... applicant ... has asserted
that DENTAL is 'of nom nal source-identifying significance,'"
claimng that "[p]Jresumably it is the Exam ning Attorney who
makes this assertion.” Applicant further states, however, that
(in an apparent change of position fromits initial brief) it
"does subscribe to the viewthat there is no basis of record for
an assertion that DENTAL is of nom nal source-identifying
significance.” Applicant also maintains, with respect to the
Exam ning Attorney's analysis of the marks at issue, that:

The Exam ning Attorney ... has dissected
applicant's mark instead of [having], as he
is required to do, considered the mark in its

entirety. Thus, we have, he argues, DENTAL
and EVAC, which is a m stake caused by
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di ssection, which he now conpounds by

attenpting to deem one word as bei ng dom nant

and thus meking the other word otherw se or

what ever .

Applicant insists, in conclusion, that when "[c]onsidered in its
entirety, applicant's mark is sufficiently different in sound,
meani ng and appearance fromthe cited mark to obvi ate any

I'i keli hood of confusion."

We nonet hel ess agree with the Exam ning Attorney that
applicant's mark "DENTAL- EVAC' so resenbles registrant's mark "E-
VAC' that the contenporaneous use thereof in connection with the
closely rel ated goods at issue herein would be likely to cause
confusion as to the source or origin of such products. In this
regard, however, we need not decide whether, as asserted by the
Exam ning Attorney, the term"EVAC, " which is the phonetic
equi val ent of registrant's mark "E-VAC," is the dom nant and
sour ce-di stingui shing el enent of applicant's "DENTAL- EVAC' narKk.
That is, while we concur with the Exam ning Attorney that the
term "DENTAL" clearly is nmerely descriptive of applicant's
"portable dental suction punp activated by hand" and therefore is
of "nom nal source-identifying significance" when used in
connection with dental aspiration apparatus, we also agree with
applicant to the extent that it is obvious that the terns "EVAC
and "E-VAC' are highly suggestive of "evacuation" and
"evacuator," which are plainly synonyns for what dental
aspiration apparatus does and functions as, and thus are |ikew se

of limted source-indicative significance. Nevertheless, when

considered in their entireties, applicant's "DENTAL-EVAC' mark is

10
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very simlar in sound, appearance and connotation to registrant's
"E-VAC' mark. Both marks structurally feature a hyphen |inking
two ternms and convey highly simlar commercial inpressions in
relation to the respective goods at issue. Consequently, the
presence of the term "DENTAL" in applicant's mark i s consi dered
insufficient to differentiate such mark fromregistrant's mark
and avoid a |ikelihood of confusion.

Accordi ngly, we conclude that purchasers who are
famliar with registrant's "E-VAC' mark for a "renovabl e
protective tip for dental aspirators” would be likely to believe,
upon encountering applicant's highly simlar mark "DENTAL- EVAC'
for a "portable dental suction punp activated by hand," that such
closely related products emanate from or are otherw se sponsored
by or affiliated with, the sane source.

Deci sion: The refusal under Section 2(d) is affirned.
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