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Qpi nion by Hairston, Adm nistrative Trademark Judge:
Brian Lipner has filed an application to register the

mar k TRUE BLUE and design, which is reproduced bel ow,
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for goods ultimately identified as “air filters for
donestic and comercial use, nanely air conditioner and
furnace air filters.”?

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the

ground that applicant’s mark, when applied to applicant’s

goods, so resenbles the mark TRUE BLUE, which is registered

”2

for “air purifying units for use with air respirators, as
to be likely to cause confusion, or m stake or to decei ve.

Applicant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W reverse the refusal
to register.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E. |. duPont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cr. 2003). 1In any likelihood of confusion analysis,

two key considerations are the simlarities between the

mar ks and the simlarities between the goods and/or

! Serial No. 76571009, filed January 20, 2004, which all eges
dates of first use of August 6, 1997.
2 Regi stration No. 2,550,127 issued March 19, 2002.
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services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ@Q2d 1531
(Fed. Cr. 1997).

Turning first to a consideration of the marks, the
exam ning attorney argues that they are highly simlar
because they share the identical words, TRUE BLUE

Appl i cant, however, argues that the circular design in
its mark serves to distinguish the marks. Also, applicant
argues that marks consisting of or containing the words
TRUE BLUE are weak marks which are therefore entitled to
only a limted scope of protection.

Wth respect to the marks, we nust determ ne whet her
applicant’s mark and regi strant’s mark, when conpared in
their entireties, are simlar or dissimlar in terns of
sound, appearance, connotation and commercial i npression.
Al t hough the marks nust be considered in their entireties,
it is well-settled that one feature of a mark nay be nore
significant than another, and it is not inproper to give
nore weight to this domnant feature in determning the
commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. G r
1985). Furthernore, the test is not whether the marks can

be di stingui shed when subjected to a side-by-side
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conparison, but rather whether the marks are sufficiently
simlar in terns of their comrercial inpression that
confusion as to the source of the goods and/or services
of fered under the respective marks is likely to result.
Appl yi ng these principles to the involved marks, we
find that they are highly simlar due to the shared words
TRUE BLUE. We recogni ze that applicant’s mark al so
includes a circular design. However, this design primrily
serves as a “carrier” for the words TRUE BLUE. Purchasers
are not likely to look at it as indicating the source of
the goods. Rather, it is the words TRUE BLUE that are
likely to be noted and renenbered. See In re Appetito
Provi sions Co., 3 USPQ@d 1553 (TTAB 1987). Nor is the type
font of the words TRUE BLUE in applicant’s mark sufficient
to distinguish the marks. The type font in which the words
are di splayed is not unusual. Moreover, because
registrant’s mark is in standard character form registrant
is free to depict its mark in a simlar typestyle. Under
the circunstances, we find that applicant’s mark TRUE BLUE
and design and registrant’s mark TRUE BLUE are
substantially simlar in sound, appearance, connotation and

commerci al inpression
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Turning next to a consideration of the goods, the
exam ning attorney contends that applicant’s air
conditioner and furnace air filters and registrant’s air
purifying units for use with air respirators are rel ated
because they performthe sanme function, nanely, to clean
the air; and that such goods would be sold in the sane
channel s of trade to the sane purchasers.

Applicant, on the other hand, argues that such goods
not rel ated because registrant’s air purifying units are
used with air respirators in industrial settings whereas
applicant’s air filters are used with air conditioners and
furnaces in hones and busi nesses. Further, applicant
argues that registrant’s goods are purchased by
sophi sticated purchasers, nanely, industrial conpanies,
wher eas applicant’s goods are purchased by the general
public and busi nesses.

It is well-settled that the question of |ikelihood of
confusi on nust be determ ned based on an anal ysis of the
goods or services recited in applicant’s application vis-a-
vis the goods or services recited in the registration,
rat her than what the evidence shows the goods or services
actually are. Canadian |Inperial Bank v. Wl |s Fargo Bank,
811 F.2d 1490, 1 USP@@d 1783 (Fed. Cir. 1992); and The

Chicago Corp. v. North American Chicago Corp., 20 USPQd
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1715 (TTAB 1991). Further, it is a general rule that goods
or services need not be identical or even conpetitive in
order to support a finding of |ikelihood of confusion.
Rather, it is enough that the respective goods or services
are related in some manner and/or that the conditions and
activities surrounding the marketing of the goods or
services are such that they would or could be encountered
by the sanme persons under circunstances that coul d, because
of the simlarity of the marks, give rise to the m staken
belief that the goods or services originate fromor are in
sone way associated with the sane source. Inre Mlville
Corp., 18 USPQ2d 1386 (TTAB 1991), and cases cited therein.
In this case, we find that the exam ning attorney has
failed to establish that applicant’s air conditioner and
furnace air filters and registrant’s air purifying units
for use with air respirators are sufficiently related that
confusion as to source would result when marketed even
under very simlar marks. |ndeed, the exam ning attorney
has submtted no evidence at all on this issue. It is true
that applicant’s goods and registrant’s goods can both be
broadl y described as products that clean the air. However,
to denonstrate that goods are related, it is not sufficient
that a particular termmy be found which may generally

descri be the goods. See General Electric Conpany v. G aham
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Magneti cs Corporation, 197 USPQ 690 (TTAB 1977); Harvey
Hubbel I 1 ncorporated v. Tokyo Seimtsu Co., Ltd., 188 USPQ
517 (TTAB 1975); and In re Cotter, 179 USPQ 828 (TTAB
1973). The respective goods, as identified, have very
different applications. Applicant’s goods are air filters
for use in air conditioners and furnaces. Registrant’s
goods are air purifying units for use with air respirators.
We judicially notice® that the word “respirator” is defined

in The Anerican Heritage Dictionary of the English Language

(4" ed. 2000) as:
1. A device that supplies oxygen or a m xture of
oxygen or carbon nonoxi de for breathing, used
especially in artificial respiration. Al so
cal | ed inhal at or. 2. A screenlike device worn
over the mouth or nose or both to protect the
respiratory tract.
Thus, it would appear that applicant’s air purifying units
attach to an air respirator which is worn over a person’s
mout h and/or nose. A unit which is attached to a device
worn by a person, albeit to clean the air, is plainly

different froman air filter used in an air conditi oner or

f ur nace.

® The Board may take judicial notice of dictionary definitions.
See University of Notre Danme du Lac v. J.C. Gournet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’'d 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).
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It appears to us that, because of the nature of the
goods, they would be offered to different classes of
purchasers through different channels of trade. As such,
it is unlikely that there would be any opportunity for
confusion to occur. |In addition, because air respirators
are protective devices, purchasers of applicant’s air
purifying units for use with these devices woul d be
expected to exercise a higher than usual degree of care in
maki ng such purchases. This factor supports our finding
t hat confusion is unlikely.

Al t hough we have found for applicant, we want to make
it clear that our decision is not based on applicant’s
argunent that registrant’s mark is a weak mark and only
entitled to a limted scope of protection. |In support of
this argunent, applicant submtted a |ist of TRUE BLUE
marks with their registration or application nunbers.
Normally, a nmere list of third-party registrations and
applications would be insufficient to make them properly of
record. However, because the exam ning attorney not only
failed to object to this evidence, but also has di scussed
it in her brief, we have treated the evidence as being of
record. Nevertheless, this evidence is of limted
probative value for the reason that the list fails to

i ndi cate the particular goods in connection with which the
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mar ks are regi stered or sought to be registered. |In short,
as pointed out by the exam ning attorney, this evidence
does not prove that registrant’s mark i s weak.

Deci sion: The refusal to register under Section 2(d)

is reversed.



