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for services recited in the application, as anended, as
“marine historical services in the nature of nuseuns and
aquari um and oceanarium servi ces, nanely, providing the
public with opportunities to view various forns of aquatic
life in an environnment that closely sinmulates their native
habitat,” in dass 41.1

At issue in this appeal is the Trademark Exam ni ng
Attorney’'s final refusal to register applicant’s mark on
the ground that the mark, as used in connection with the
services recited in the application, so resenbles the mark
MARI NELAND, previously registered (in standard character
form for services recited in the registration as
“providing the public with opportunities to view various
fornms of aquatic life in an environnment that closely
sinmul ates their native habitat, and to view trained

”2

performances by aquatic creatures, as to be likely to

! Serial No. 76583582, filed March 29, 2004. The application was
filed on the basis of intent-to-use under Trademark Act Section
1(b), 15 U.S. C. 81051(b). Applicant subsequently filed an
Amendnent to All ege Use, in which he alleged July 1, 2003 as the
date of first use of the mark anywhere and the date of first use
of the mark in comerce.

2 Regi stration No. 0860738, issued Novenber 19, 1968, renewed:;
affidavits under Sections 8 and 15 accepted and acknow edged.
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cause confusion, to cause m stake, or to deceive.
Trademark Act Section 2(d), 15 U.S.C. §1052(d).°3

Applicant and the Trademark Examining Attorney filed
mai n appeal briefs. No reply brief was filed, and no oral
hearing was requested. W affirmthe refusal to register.

Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the facts in
evidence that are relevant to the factors bearing on the
I'i kel i hood of confusion issue (the du Pont factors). See
In re E. I. du Pont de Nenmpburs & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). See also PalmBay |Inports, Inc. v.
Veuve dicquot Ponsardi n Mai son Fondee En 1772, 396 F. 3d
1369, 73 USPQRd 1689 (Fed. G r. 2005); In re Majestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd 1201
(Fed. Cr. 2003); Inre D xie Restaurants Inc., 105 F. 3d

1405, 41 UsSPQ2d 1531 (Fed. Gr. 1997).

3 W reject applicant’s contention that the Trademark Exami ning
Attorney has cited the “wong” registration in his Section 2(d)
refusal, i.e., that he should have cited now cancell ed

Regi stration No. 0381339. Registration No. 0860738 is in ful
force and effect, and it serves as a bar to registration of
applicant’s mark in the event that |ikelihood of confusion is
found. Likewi se, we reject applicant’s “alternative” argunent
that his mark is entitled to registration pursuant to Trademark
Act Section 2(f). A Section 2(f) claimof acquired

di stinctiveness does not overcone a refusal based on Section
2(d).
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Under the first du Pont factor (simlarity or
dissimlarity of the marks), we find that applicant’s mark
and the cited registered mark, when viewed in their
entireties in terns of appearance, sound, connotation and
overall commercial inpression, are simlar. Applicant’s
mark i s dom nated by the word MARI NELAND, which is the
entirety of the cited registered mark. The words “OF THE
PACIFIC' in applicant’s mark are subordi nate to MARI NELAND
in both size and source-indicating significance, and the
design elenent in applicant’s mark does not suffice to
di stinguish the marks. Moreover, in cases such as this one
where the applicant’s services are legally identical to the
services recited in the cited registration (see infra), the
degree of simlarity between the marks which is required to
support a finding of likelihood of confusion is |less than
it would be in a case where the services are nore
dissimlar. Century 21 Real Estate Corp. v. Century Life
of America, 970 F.2d 874, 23 USPQ2d 1698 (Fed. Cir. 1992).
W find that applicant’s mark is simlar to the cited
regi stered mark, and that the first du Pont factor
accordingly weighs in favor of a finding of |ikelihood of
conf usi on.

Under the second du Pont factor (simlarity or

dissimlarity of the services), we find that applicant’s
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services, as recited in the application, are identical in
part to certain of the services recited in the cited
registration, i.e., “providing the public with
opportunities to view various fornms of aquatic life in an
environnent that closely sinulates their native habitat,
and to view trained performances by aquatic creatures.”*
This factor weighs in favor of a finding of |ikelihood of
conf usi on.

G ven the essentially identical nature of the
respective services, we find, under the third du Pont
factor (simlarity or dissimlarity of trade channels),
that applicant’s services and the services of the cited
registration are or would be offered in legally identical
trade channels and to legally identical classes of

purchasers. Neither applicant’s recitation of services nor

the services recited in the cited registration are limted

“ Applicant’s proposal (made in his brief) to anmend his
recitation of services to either “marine historical services in
t he nature of museuns and aquari um and oceanari um servi ces,
nanely, providing electronic library services which feature

newspapers, nagazi nes, photographs, filmand illustrations via an
on-line conputer network,” or to “marine historical services in
the nature of museuns and aquari um and oceanari um services,” is
untinmely. It is unavailing in any event because both of the

proposed anmendnents woul d constitute an inperm ssible change to
and/ or broadening of the recitation of services, in violation of
Trademark Rule 2.71(a), 37 CF.R 82.71(a). Mreover, even if

t he anendnents were allowed, we would still find that applicant’s
services are simlar and related to the services recited in the
cited registration, under the second du Pont factor.
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internms of trade channels and cl asses of purchasers, and
we therefore nust presune that they enconpass all norma
trade channels for such services and all normal classes of
purchasers for such services. |In re Elbaum 211 USPQ 639
(TTAB 1981). Applicant’s contentions that his services are
“hi storical society” services provided only via the
Internet, and that registrant’s location in Florida is
3,000 mles fromapplicant’s location in California, are
legally irrelevant and unavailing. The third du Pont
factor weighs in favor of a finding of Iikelihood of

conf usi on.

Under the sixth du Pont factor (nunber and nature of
simlar marks in use for simlar services), we find that
there is no evidence in the record which would support a
finding that the cited registered mark i s weakened by
third-party use. Even assum ng that applicant’s asserted
exanples of third-party use are properly of record, none of
those third-party uses is relevant to this case. Uses of
the term MARI NELAND outside the United States, or in
connection wth goods and services far afield fromthe
services at issue here, are not probative evidence under

the sixth du Pont factor in this case.
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Applicant relies heavily on argunents which appear to
pertain to the tenth du Pont factor, i.e., “the market
interface between applicant and the owner of a prior mark.”

Appl i cant asserts (at unnunbered page 2 of his brief):

Mari nel and of the Pacific operated as an
i ndependent oceanariumin the state of California
from 1954 until its closing and denolition in
1987. From 1954 to 1987, Marineland of the
Pacific pronoted and nmarketed itself with a
consi stent mark using the nane and logo in a
commercial application. The applicant, as
representative of the Marineland of the Pacific
Hi storical Society, is now seeking to protect the
original Mrineland of the Pacific nanme and | ogo
t hrough federal registration. During the 33
years of operation, the registrant had ful
know edge of the commrercial and pronotional use
of the name and mark of Marineland of the
Pacific.

In 1950, a group of investors forned
Cceanarium Inc. (a California corporation) for
t he purposes of establishing “one or nore
aquariunms, oceanariuns, and simlar projects for
the public exhibition of aquatic and mari ne
l[ife...” An agreenent was reached with the
registrant — at that tinme operating under the
name of Marine Studios in Marineland, Florida —
to adopt the nanes Marineland of Florida and
Mari nel and of the Pacific. Both conpanies were
i ndependently owned. In 1954, Marine Studios
changed its name to Marineland of Florida and
conti nued operations under this nanme, and
Mari nel and of the Pacific opened to the public as
the world s | argest oceanarium Mar i nel and of
the Pacific was denolished in 1987, and ceased to
operate as a business. The applicant seeks to
protect the nane and | ogo of the former conpany
under the operation of an historical society.
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Even assumng that all of these assertions regarding
the alleged dealings in the past between registrant and a
third party, Cceanarium Inc. (a party with whom appli cant
has not shown he is in privity), were supported by actual
evidence in the record (and they are not), they would not
change the result herein. That is, even assum ng that the
owner of the cited registration had consented to
Oceanarium Inc.’s use of the mark in question from 1954 to
1987, there sinply is no evidence to support a finding that
the owner of the cited registration now consents, nineteen

years later, to registration of the mark in question,

whet her by applicant or by anyone else. Applicant’s
assertion in its brief that he “is not opposed to the
prospect of contacting the registrant to seek a proper
consent agreenent” is manifestly insufficient under the
tenth du Pont factor. Likew se, the evidence of record
does not support applicant’s inplicit assertion that
registrant is guilty of laches, or that registrant has
ot herwi se denonstrated by its conduct that it believes
today that there is no |ikelihood of confusion.

In short, we find no evidence in the record which is
pertinent to the tenth du Pont factor, and that factor
accordingly is neutral in our likelihood of confusion

anal ysi s.
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Considering all of the evidence of record as it
pertains to the du Pont factors, we conclude that a
i kel i hood of confusion exists. W have considered
applicant’s argunents to the contrary, but are wholly

unper suaded.

Decision: The refusal to register is affirned.



