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Bef ore Qui nn, Bucher and Kuhl ke, Admi nistrative Trademark
Judges.

OQpi nion by Quinn, Adm nistrative Tradenmark Judge:

An application was filed by Adanms Products Conpany to
register the mark GREENLINE (in standard character form
for “recycled concrete masonry bl ocks.”?!

The trademark exam ning attorney refused registration
under Section 2(d) of the Trademark Act, 15 U. S.C. 8§
1052(d), on the ground that applicant’ s mark, if applied

to applicant’s goods, would so resenble the previously

! Application Serial No. 76599592, filed June 25, 2004, alleging
a bona fide intention to use the mark i n comer ce.
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regi stered mark shown bel ow
['

for “concrete set accel erators, conpounds for dust-proofing
and danp-proofing concrete, concrete curing and hardening
conpounds, bondi ng agents for m xing with cenenticious
materials, concrete formrel ease conpounds, [and]
entraining agents for use in concrete” (in International
Class 1); and “coatings for blacktop surfaces, coatings and
sealers for concrete masonry and ot her porous surfaces,

wat er - based priners for concrete, [and] masonry or other
porous surfaces which will increase the adherence of

menbranes or other non-paint coatings,”?

as to be likely to
cause confusi on.

When the refusal to register was made final, applicant
appeal ed. Applicant and the exam ning attorney filed
briefs.

Applicant argues that the “pre-product” concrete

addi tive products and “post-product” sealers and priners

covered by the cited mark are different fromapplicant’s

2 Registration No. 1865108, issued Novenber 29, 1994; renewed.
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recycled concrete masonry bl ocks. Applicant al so contends
that the goods are sold through different trade channels.
According to applicant, its goods are bought by

sophi sticated professionals in the building structure

i ndustry who wish to utilize recycled or so-called “green”
building materials for specific design purposes, as for
exanpl e, buildings and retaining walls. Registrant’s
goods, applicant asserts, are sought out by those “seeking
to enhance a bitum nous construct for a specific purpose
(i.e., to make the construct danp-proof or to make the
construct release froma formnore easily) or by those
seeking to enhance the construct (such as a concrete sl ab)
by sealing or primng it.” Applicant further states that
registrant’s goods “are also narrowWy tailored within a
channel of trade specific for the betternent of concrete
(or blacktop asphalt or simlar material) slab-type
products for a specific purpose.” (Brief, p. 5).

Appl i cant contends that the respective goods are bought
under different conditions and circunstances, and that the
goods are bought by discerning and sophisticated purchasers
after “extensive” consideration. Applicant also points to
t he absence of any actual confusion. In connection with
its argunent that the cited mark is weak, applicant relied

upon two third-party registrations of GREENLI NE marKks.
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The exam ning attorney nmaintains that the marks are
al nost identical, and that the goods are conplenentary in
nature. Thus, according to the exam ning attorney,
purchasers confronting both marks wll ascribe a common
source to the respective goods. The exam ning attorney
al so asserts that the goods nove in the sanme trade channels
for building construction materials. |In support of the
refusal, the exam ning attorney submtted excerpts of
third-party websites to show that the goods are
conpl enent ary.

We first direct our attention to an evidentiary
matter. Applicant, in its March 22, 2005 response,
referred to two third-party registrations. The exam ning
attorney, in her April 20, 2005 responsive Ofice action,
indicated that the registrations were not properly nade of
record. The examning attorney alternatively went on to
consi der the registrations, according them m nim
probative weight. Applicant then provided copies of the
two registrations with its appeal brief. The exam ning
attorney, in her brief, reiterated her view that this
evidence was of little consequence in determning the
merits of the refusal.

Trademark Rule 2.142(d) states that the record in an

application should be conplete prior to the filing of an
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appeal. Moreover, the nere reference to third-party

regi strations during the prosecution of an application is
insufficient to nake the referenced regi strati ons of
record. To make a third-party registration of record, a
copy of the registration, either a copy of the paper USPTO
record, or a copy taken fromthe electronic records of the
Ofice, should be submtted. In re Volvo Cars of North
America Inc., 46 USPQ2d 1455, 1456 n. 2 (TTAB 1998). See
TBMP 8§ 1208.02 (2d ed. rev. 2004).

In spite of the deficiencies related to the proper
i ntroduction of this evidence, we have followed the
exam ning attorney’s lead in considering the two third-
party registrations.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also: In re Mjestic
Distilling Co., Inc., 315 F. 3d 1311, 65 USPQ2d 1201 (Fed.
Cir. 2003). 1In any likelihood of confusion analysis,
however, two key considerations are the simlarities
between the marks and the simlarities between the goods.
See Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976). See also: 1Inre Dixie
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Restaurants Inc., 105 F.3d 1405, 41 USPQ@2d 1531 (Fed. Cr
1997).

Wth respect to the marks GREENLI NE and GREEN LI NE
(stylized), they are identical in sound. They also are
i dentical in neaning, both connoting an environnmentally-
friendly or “green” line of products.

The fact that the two words conprising applicant’s
mar k appear w thout a space between them hardly
di stingui shes the mark fromthe cited mark. Moreover, the
stylization of registrant’s mark is relatively m ninal
neither striking nor otherwi se dramatic, and it does little
to distinguish the marks in view of the fact that
purchasers are unlikely to renenber this sinple
distinction. Rather, the words thenselves are nore likely
to be recalled, and they will be used in calling for the
goods. Inasnuch as applicant’s mark is presented in
standard characters, applicant is not limted to any
particul ar depiction. Accordingly, applicant’s mark
presumably could be used in the sane or simlar manner of
script as shown in registrant’s mark. See In re Melville
Corp., 18 USPQ2d 1386, 1388 (TTAB 1991).

In sum the marks are identical in sound and neani ng,

and virtually identical in appearance and overal
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commercial inpression. This factor weighs heavily in
regi strant’ s favor.

We next turn to a consideration of the goods. W
note, at the outset of considering this du Pont factor,
that the greater the degree of simlarity between
applicant’s mark and the cited registered mark, the | esser
the degree of simlarity between applicant’s goods and
registrant’s goods that is required to support a finding of
I'i kel i hood of confusion. In re Qpus One Inc., 60 USPQRd
1812, 1815 (TTAB 2001). |If the marks are the sane or
nearly so, as in this case, it is only necessary that there
be a viable relationship between the goods in order to
support a finding of l|ikelihood of confusion. 1In re
Concordi a International Forwarding Corp., 222 USPQ 355, 356
(TTAB 1983).

The goods are related in that all are building
construction materials and supplies. The Internet evidence
provi ded by the exam ning attorney nmakes it quite clear
t hat goods of the type sold by registrant, nanely coatings,
sealers and priners for concrete nmasonry, are used on
applicant’s type of goods, nanely concrete masonry bl ocks.
We think the exam ning attorney has it right when she
states the follow ng about the conplenentary nature of the

goods:
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In the instant case, consuners buil ding
structures, walls, retaining walls or
the like fromconcrete masonry bl ocks
such as those provided by applicant,
are likely to seek sealers or
protective coatings for concrete
masonry bl ocks to reduce dust, to
protect the bl ocks from weat her or
envi ronnent al danmage, to enhance the
vi sual appearance of the concrete
masonry, or to prepare the concrete
masonry of other non-paint coatings.
Upon di scovering seal ers and coati ngs
for concrete and masonry bearing an
al nost identical mark, consuners are
likely to m stakenly believe that the
goods originate fromthe sane source,
and that the goods are intended to be
used together.

(Brief, unnunbered p. 3).

Contrary to applicant’s contentions, the goods would
travel through the sanme or simlar trade channels, that is,
t hose involving building construction materials and
supplies. As pointed out by the exam ning attorney, there
are no limtations in the identifications of goods. It is
well settled that the question of |ikelihood of confusion
must be determ ned based on an anal ysis of the goods
recited in applicant’s application vis-a-vis the goods
identified in the cited registration. 1In re Shell Gl Co.,
992 F.2d 1204, 26 USPQ2d 1687, 1690 n. 4 (Fed. Cr. 1993);
and Canadi an I nperial Bank v. Wells Fargo Bank, 811 F.2d
1490, 1 USPQ2d 1783 (Fed. Cir. 1992). Were the goods in

the application at issue and/or in the cited registration
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are broadly identified as to their nature and type, such
that there is an absence of any restrictions as to the
channels of trade and no limtation as to the classes of
purchasers, it is presuned that in scope the identification
of goods enconpasses not only all the goods of the nature
and type described therein, but that the identified goods
are offered in all channels of trade which would be norma
therefor, and that they would be purchased by all potenti al
buyers thereof. In re Elbaum 211 USPQ 639, 640 (TTAB
1981). Accordingly, we nust assune that applicant’s and
registrant’s goods would travel in the sane trade channel s,
such as building supply stores. Further, the goods would
be bought by the sanme classes of purchasers (both buil ding
construction professionals and do-it-yourselfers). The
fact that sonme purchasers nmay be sophisticated or

know edgeabl e in the building construction field does not
necessarily nmean that they are sophisticated or

know edgeabl e in trademarks or imrune from source
confusion. See In re Research Trading Corp., 793 F. 2d
1276, 230 USPQ 49, 50 (Fed. Cir. 1986), citing Carlisle
Chem cal Works, Inc. v. Hardman & Hol den Ltd., 434 F.2d
1403, 168 USPQ 110, 112 (CCPA 1970) [“Human nenories even
of discrimnating purchasers...are not infallible.”]. See

also In re Deconbe, 9 USPQ2d 1812 (TTAB 1988).
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Appl i cant contends that the cited mark is weak and, in
trying to limt the scope of protection to be accorded
registrant’s mark, applicant has relied upon two third-
party registrations. This evidence is not persuasive of a
different result. The two third-party registrations are
not evidence of use of the marks shown therein. Thus, they
are not proof that consuners are famliar with such marks
So as to be accustoned to the existence of simlar marks in
the marketplace, and as a result would be able to
di stingui sh between GREEN LI NE nmar ks based on slight
di fferences between them Smth Bros. Mg. Co. v. Stone
Mg. Co., 476 F.2d 1004, 177 USPQ 462 (CCPA 1973); and
Ri chardson-Vicks, Inc. v. Franklin Mnt Corp., 216 USPQ 989
(TTAB 1982). The probative value of the two third-party
registrations is significantly dimnished by virtue of the
fact that the trademarks cover goods (paints and fl oor
adhesives) that are renoved fromthe types of goods
involved in the present appeal. See Spoons Restaurants
Inc. v. Mrrison Inc., 23 USPQ2d 1735, 1740 (TTAB 1991),
aff’d unpub., (Appeal No. 92-1086, Fed. Cir., June 5,

1992) .

10
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Applicant’s statenent that there have been no
i nstances of actual confusion is of no nonment. Applicant

refers to the contenporaneous use of its mark shown bel ow?

wth the cited mark. Firstly, applicant’s two marks are
very different, and the |ack of any actual confusion
between its design mark and registrant’s mark is irrel evant
to the present appeal. Secondly, the present word mark is
based on an intention to use the mark, so there has been no
opportunity for actual confusion to occur between the mark
at issue and registrant’s mark.

We concl ude that purchasers famliar with registrant’s
“concrete set accelerators, conpounds for dust-proofing and
danp- proofing concrete, concrete curing and hardeni ng
conpounds, bondi ng agents for m xing with cenenti cious
materials, concrete formrel ease conpounds, [and]

entraining agents for use in concrete” and “coatings for

% Application Serial No. 76599297 is currently pending. The
drawing is lined for the color green, and the mark is described
as follows: “The mark is a band of green color and the mark is
used by positioning the band of green color on one end of a
concrete masonry bl ock.”

11
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bl ackt op surfaces, coatings and sealers for concrete
masonry and ot her porous surfaces, water-based prinmers for
concrete, [and] masonry or other porous surfaces which wll
i ncrease the adherence of nenbranes or ot her non-paint
coatings” sold under its mark GREEN LINE (stylized) would
be likely to believe, upon encountering applicant’s
“recycl ed concrete masonry bl ocks” sold under the mark
GREENLI NE, that the goods originated with or are sonehow
associated with or sponsored by the sane entity.

Lastly, to the extent that any of the points raised by
applicant raise a doubt about I|ikelihood of confusion, that
doubt is required to be resolved in favor of the prior
registrant. 1In re Hyper Shoppes (Chio), Inc., 837 F.2d
840, 6 USPQ2d 1025 (Fed. Cir. 1988); and In re Martin's
Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289
(Fed. Cir. 1984).

Decision: The refusal to register is affirned.
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