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Bef ore Seeherman, Hairston and Grendel, Adm nistrative
Trademar k Judges.

Opi ni on by Seehernman, Adm nistrative Trademark Judge:

Great Anerican Products, Inc. has appealed fromthe
final refusal of the Trademark Exami ning Attorney to
regi ster MASTER CELL PROTECTOR as a trademark for “dietary
suppl enent, nanely, high potency anti-oxidant formula with

col l agen and el astin biofactors.”?

1 Application Serial No. 76605638, filed August 4, 2004,
asserting first use and first use in comrerce on August 27, 1996.
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Regi stration has been refused on tw bases:
(1) Applicant’s mark so resenbles the mark CELL PROTECTOR
previously registered on the Principal Register for “food
suppl enents in tablet, capsule, powder and |iquid fornf
that, as used on applicant’s goods, it is likely to cause
confusion or mstake or to deceive (Section 2(d) of the
Trademark Act, 15 U. S.C. 81052(d)); and (2) Applicant’s
identification of goods is unacceptabl e because appli cant
has included a registered mark in that identification and
used it in a generic manner.

The appeal has been fully briefed. Applicant did not
request an oral hearing.

W turn first to the refusal based on the asserted
l'i kel i hood of confusion. Qur determ nation of this issue
is based on an analysis of all of the probative facts in
evidence that are relevant to the factors set forth in In
re E. 1. du Pont de Nenoburs & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973). See also, Inre Majestic Distilling
Company, Inc., 315 F.3d 1311, 65 USPQ2d 1201 (Fed. GCr
2003). In any likelihood of confusion analysis, tw key
considerations are the simlarities between the nmarks and

the simlarities between the goods and/or services. See

2 Registration No. 2090712, issued August 26, 1997; Section 8 &
15 affidavits accepted and acknow edged.



Ser No. 76605638

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQR2d 1531 (Fed. Cr
1997).

Wth respect to the goods, applicant has identified
its goods as a specific type of dietary supplenment, nanely,
a high potency anti-oxidant forrmula with coll agen and
elastin biofactors. The identification in the cited
registration is for food supplenents. The Exam ning
Attorney has submtted Internet evidence which shows that
food suppl enents can include antioxidants. See, for
exanpl e, the advertisenent for Super Antioxidant G eens
Food Suppl enent, having the description that the “food
supplenment is a rich natural source of powerfu
antioxidants and inportant vitamns & m neral s”
www. vi t am nst oheal t h. cont gr een-f ood- suppl enent. html ; and
t he advertisenent for GvVI Acai, listed as a “Natural
Ant i oxi dant Food Suppl enent,” ww. di scover heal t hand
weal t h. conf anti oxi dant - f ood- suppl enent . ht i .

Because the goods are broadly defined in the registration,
the identified food suppl enents nust be deened to include
the nore specifically identified antioxidant formula that

is described in applicant’s identification.



Ser No. 76605638

During the course of prosecution and in its appeal
brief, applicant took the position that there is a
di stinction between applicant’s goods and those of the
registrant. In its response to the first Ofice action,
filed August 1, 2005, applicant stated that “Applicant’s
suppl enment, in the singular is specifically identified, and
is not denonstrated on the record to be one of the plural
suppl enents of the [cited] registration.” Applicant
appears to argue that because there is no evidence of
record that the registrant actually sold suppl ements having
the antioxidants and other ingredients listed in
applicant’s identification, the goods are different.
Applicant seens to have continued to assert this position
inits reply brief, by stating that it has avoi ded conflict
wth the registrant by including “high potency anti-oxi dant
formula with collagen and el astin biofactors” inits
identification,” p. 1, presunably contending that because
applicant’s goods are an anti-oxidant with certain
particul ar ingredients, the goods are different fromthose
covered by registrant’s identification, which does not
specify these ingredients. However, this argunent ignores
the well-established principle that the question of
i keli hood of confusion nust be determ ned based on an

anal ysis of the mark as applied to the goods and/or
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services recited in an applicant’s application vis-a-vis
t he goods and/or services recited in the cited
regi stration, rather than what the evidence shows the goods
and/ or services to be. See Canadian Inperial Bank of
Comrerce v. Wells Fargo Bank, N A, 811 F.2d 1490, 1 UsSPd
1813 (Fed. G r. 1987).

In response to the second O fice action, and again in
its appeal brief, applicant has taken the position that a
dietary supplenent is not a food supplenent, while the
Exam ning Attorney asserts that it is. Both applicant and
the Exam ning Attorney have submtted dictionary
definitions in support of their respective positions.® W
note, though, that applicant has not expl ai ned how a
di etary supplenent differs froma food supplenent; it has
only stated that the definition of the word “dietary”
“excludes a public perception of a ‘food ”, brief, p. 2,
apparently because the dictionary definition “of or

pertaining to diet” “could be restricting food intake,

3 W grant the Examining Attorney’s request that we take

judicial notice of the dictionary definitions of “food,”
“dietary,” “supplenent” and “naster,” submitted with the
Examining Attorney’'s appeal brief. The Board may take judici al
notice of dictionary definitions. University of Notre Dane du
Lac v. J. C. Gournet Food Inmports Co., Inc., 213 USPQ 594 (TTAB
1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. GCir. 1983).
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i ncluding and [sic] probably registrant’s ‘food
suppl enents’.” Response filed Decenber 15, 2005.*
The “d ossary of Bi otechnol ogy and CGenetic

Engi neering” defines “dietary supplenent” as “food product
ingested to correct a perceived deficit in the overal
diet; typically not a whole food.” Based on this
definition, a “dietary supplenment” would appear to be a
type of food supplenent, or at |east that sone dietary
suppl enents woul d al so be food suppl enents, and vice versa.
The Exam ning Attorney has al so submtted excerpts taken
fromthe NEXI S database in which “dietary supplenment” is
used i nterchangeably with “food supplenment” or as part of
the sane category of products, including the follow ng:

Whet her categorized as dietary

suppl ements, natural health products or

food suppl enents, these products are

variously regul ated. ...

“Nutraceuticals Wrld,” Cctober 2003

...International Alliance of

Di et ary/ Food Suppl enment Associ ati ons
(I ADSA), a collaboration of dietary

“ Inits appeal brief, as part of its argument that the

Exami ni ng Attorney has not shown that “food suppl enents” and
“dietary supplenents” are the sanme, applicant has asserted that
“dietary supplenents” is “a two-word conbi nati on coi ned by

appl i cant and, as such, is part of the source-identifying
functioning of applicant’s mark.” p. 2. This assertion is
clearly contradicted by the evidence of record, not |east of
which is applicant’s own use of “dietary supplenent” as a generic
termin its identification of its goods and on its labeling (“All
Natural Dietary Supplenent”), as well as the use of this termin
third-party registrations, articles and a reference work.
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suppl enent industry trade

associ ations.. ..

“Better Nutrition,” Cctober 1, 2002

Li ke other dietary supplenents, federa

regul ati on of soy foods and suppl enents

is feeble.

“Wsconsin State Journal,” August 11

2002

...definition, role and regul ati on of

di etary suppl enents, noting that the

Food Suppl enent Directive covering

vitam ns and. ..

“Nutraceuticals International,” My

2004

Based on the foregoing, as well as the commobn neani ngs

of the terns “food supplenent” and “dietary suppl enent,”
both of which ternms indicate a product that supplenents
one’s food or diet, we question whether the average
consuner woul d understand that there is any difference
bet ween a product called a food suppl enent and a product
called a dietary supplenent. Certainly we do not have any
evi dence before us which clearly articul ates what the
difference is, or why the trade may view these itens
differently. Applicant’s suggestion that a “dietary
supplement” may indicate a restriction in food intake is

based on its assertion that the word “dietary” is defined

as of or pertaining to diet.”® This definition of

®> Applicant has not submitted a copy of this definition, which

is asserted to be from RANDOVHOUSE WEBSTER s [sic] Coll ege
Dictionary. However, the Examining Attorney submitted a simlar
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“dietary,” which refers to diet in general, and not to “a
diet,” would not be viewed as restricting food intake, but
nmerely to one’s food reginen. And this is the likely
meani ng of the word “dietary” when it is conbined with
“supplenent” to formthe term“dietary supplenent.”
Accordingly, we do not find applicant’s argunent to be

per suasi ve.

We note that the Exam ning Attorney has submtted
third-party registrations in which a single registration
has listed both “food suppl enents” and “dietary
suppl enents.” See, for exanple, Registration No. 2403139;
Regi stration No. 2956760; and Regi stration No. 2953349. It
is not clear fromtheir inclusion of both products in a
single registration whether the registrants were trying to
list various terns which could apply to their products, or
whet her they consider that there is a distinction between
food suppl enents and dietary supplenments. Because of this
question, in rendering our decision herein, we have not
treated applicant’s and the registrant’s goods as bei ng
identical. That being said, though, we find themto be so
closely related that they are virtually identical, and

certainly extrenely closely related. Both products have

definition, taken from The Anmerican Heritage Dictionary of the
Engl i sh Language, 4'" ed.: “of or relating to diet.”
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t he sanme purpose—+to supplenent deficiencies in the diet.
As noted, we believe that consunmers will regard both food
suppl ements and dietary supplenments as being essentially
the sanme type of product, and the definition in the

“d ossary of Biotechnol ogy and Genetic Engi neering” bears
this out. Further, the third-party registrations which
list both food supplenments and dietary supplenents in the
identifications indicate that they are products which may
emanate froma single source and be sold under a single
mark. See In re Albert Trostel & Sons Co., 29 USPQ2d 1783
(TTAB 1993).

The evidence al so shows that the channels of trade for
food supplenments and dietary supplenents are the sane. The
Exam ning Attorney has submitted materials from websites
show ng the sale of antioxidants and various food
suppl enents. See, for exanple, the website for Nutrition
Express, which lists, as subcategories for Lindberg brand
products, “Miltiple Vitamns & Mnerals,” Antioxidants,”
and “Bee Pollen,” as well as such specific products as
“Utimate Antioxidant,” “Natural Wiey Vanilla Pwd” [sic]
and “Di et Support w Green Tea.” Applicant points out that
none of the website evidence shows sal es of antioxidants
that are specifically advertised as containing coll agen and

el astin biofactors. Although this is correct, it does not
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detract fromthe persuasive value of the evidence that
items of this type are sold in the same channels of trade.®
Moreover, it is comon know edge that food suppl enents and
dietary supplenents are sold in such venues as health food
stores and drug stores. Aside fromits assertion that the
Exam ning Attorney has failed to provide proof “that
applicant’s specifically described goods, as aforesaid,
move in the same channels of trade as the goods of the
registrant,” reply brief, p. 2, applicant has not stated in
what channels of trade its goods are sold, or given any
reason why goods of the type identified in its application
woul d not be sold in health food stores and drugstores.
When marks woul d appear on virtually identical goods
or services, the degree of simlarity necessary to support
a conclusion of |likely confusion declines. Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
UsP2d 1698, 1700 (Fed. Cir. 1992). Here, the marks are
also virtually the sane. Applicant has added the word
MASTER to the registered mark, CELL PROTECTOR.  This
addi tional word does not serve to distinguish the marks.

The words CELL PROTECTOR, which are identical in appearance

® W also note that, as discussed infra, applicant’s

identification includes a registered trademark. W would not
expect third parties to msuse a registered mark by referring to
it as a generic ingredient in their antioxidant products.

10
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and sound to the cited mark, still have a noted presence in
applicant’s mark. The connotation of the marks is al so

simlar. The word MASTER, as used in applicant’s mark,

W Il be regarded as an adjective nodifying “cel
protector.” The adjectival formof this word is defined
as, inter alia, “principal or predom nant,” “controlling

all other parts of a nechanism” and “highly skilled or
proficient.” Under any of these definitions, CELL
PROTECTOR in applicant’s mark still retains its neaning of
a product that protects cells, the sanme neaning that the
regi stered mark has. The word MASTER, when used with CELL
PROTECTOR, may suggest that the product is “proficient” at
protecting cells, or that it protects a “predom nant” or
“controlling” type of cell, but the neaning of protection
for the cell remains. The marks are, thus, simlar in
appear ance, pronunciation and connotation, and CELL
PROTECTOR and MASTER CELL PROTECTOR convey the sane
commerci al inpression

Thus, the du Pont factors of the simlarity of the
marks, simlarity of the goods, and channels of trade al
favor a finding of l|ikelihood of confusion. The only other
factor that has been discussed by applicant and the
Exam ni ng Attorney, and on which there is any evidence, is

t he conditions under which and the buyers to whom sal es are

11



Ser No. 76605638

made. There being no restrictions in the identifications
as to channels of trade, the buyers nust be deened to be
the public at large, and as such they cannot be consi dered
to be particularly sophisticated about these goods. The
Exam ni ng Attorney has pointed out that dietary suppl enents
and food suppl enents, as shown by the website material s,
are rather inexpensive, with prices generally ranging from
ten to twenty dollars per bottle. Applicant asserts that
“It is known from comon experience that shoppers read

| abel s and | abel ed products are placed on shelves at the
point of sale to accommobdate this practice.” Reply brief,
p. 2. |If applicant is attenpting to assert, by this
statenent, that consuners of these products are careful, we
are not persuaded by this argunent. Even carefu

purchasers who note that applicant’s mark contains the word
MASTER are likely to believe that MASTER CELL PROTECTOR and
CELL PROTECTOR, used for such simlar goods as dietary
suppl enents and food supplenents, are variant forns of the
sane mark, and they indicate goods emanating froma single
source. W also point out that food suppl enents and

di etary suppl enents may be recommended by word of nouth.

I n such circunstances a consuner, who has been told of a
food suppl enent called CELL PROTECTOR, and | ater sees

MASTER CELL PROTECTOR dietary supplenment on a store shelf,

12
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may believe that this is the product that had been
recommended to him Under actual marketing conditions,
consuners do not necessarily have the |uxury of making

si de-by-si de conpari sons between marks, and nust rely upon
their inperfect recollections. Dassler KGv. Roller Derby
Skat e Corporation, 206 USPQ 255 (TTAB 1980).

Accordingly, the refusal under Section 2(d), on the
ground of I|ikelihood of confusion, is affirned.

The second basis for refusal is that applicant’s
identification of goods is unacceptabl e because it includes
a registered mark, used as a generic term The
identification indicates that applicant’s dietary
suppl ement i ncludes “elastin biofactors.” The Exam ning
Attorney has submitted a copy of a third-party registration
whi ch shows that BIOFACTORS is a registered mark for
“chem cal s used in the manufacture of cosnetics,
phar maceuticals for humans and veterinary pharmaceuticals.”’

Appl i cant argues that the identification is acceptable
despite the inclusion of this registered mark because there
is no evidence that the public knows it is a registered
trademark; that applicant has conbi ned the neani ngs of

“bio” and “factors” to nake a generic term and has used

’ Registration No. 2495331, issued Cctober 9, 2001.

13
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“biofactors” in a generic sense on its |abel and shoul d be
allowed to describe its goods in its trademark application
as it is used on its |abel.

We are not persuaded by applicant’s argunents.
Al t hough applicant has stated that “biofactors” is a
generic term its very statenent shows that applicant has
“created” this word, and that it is not a recognized
generic term Mre inportantly, because Bl OFACTORS i s the
subject of a trademark registration, it is entitled to al
t he presunptions provided by Section 7(b) of the Trademark
Act; applicant may not attack the registration in this
fashion in this ex parte proceeding, by claimng that the
mark is generic and attenpting to treat it as generic. |If
appl i cant believes that BI OFACTORS has becone a generic
term applicant’s recourse is to bring a cancellation
action against the registration. However, as |long as
Bl OFACTORS is registered, applicant may not use it as a
generic termin its identification. See Section 1402.09 of
the Trademark Manual of Examining Procedure (4'" ed., rev.
April 2005). Accordingly, the requirenent for an
acceptable identification of goods is affirned.

Deci sion: The refusals of registration on the basis

that applicant’s mark is likely to cause confusion, and on

14
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the basis that the identification of goods is unacceptabl e,

are affirned.

15



