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Bef ore Seeher man, Kuhl ke and Catal do, Adm nistrative
Trademar k Judges.

Opi nion by Catal do, Adm nistrative Trademark Judge:

An application was filed by Richard C Jaffeson to
regi ster the mark NATI ONAL WOVEN S BASEBALL HALL OF FAME in
standard character formon the Principal Register for “1
Annual Hall of Fanme I nductions, 2. Annual MP and Manager
Awar ds, 3. Annual National Skills Chanpionships, 4.
Recognition stories and enbl ens, 5. Tournanents and speci al
events, 6. library and historic archives, and 7. Rel ated

basebal | nmenorabilia.”?

! Application Serial No. 78012977, filed June 16, 2000, based on
applicant’s allegation of a bona fide intent to use the mark in
comer ce.
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The trademark exam ning attorney refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant’s mark, as intended to be used in connection with
applicant’s goods and services, so resenbles the follow ng
mar ks, previously registered in standard character form
NATI ONAL BASEBALL HALL OF FAME? for

“pewter figurines, key rings made of non-precious netal,
met al bel | s,

decal s, bunper stickers, posters, yearbooks, prograns,
newsl etters, pen and pencil desk sets, pens, pencils, note
pads and cases for note pads, stationery-nanely, letter
witing paper and envel opes, postcards, playing cards,

china plates, tea cups and saucers and pitchers, plates
made of non-precious netal, pewer coasters, ceramc cups,
trivets and figurines, ceramc and gl ass nugs and tankards,
drinki ng gl asses,

shirts, sweaters, jackets, pants, shorts, neckties, caps
and scarves,

souvenir buttons and pins, belt buckles, and thinbels
[sic];”

BASEBALL HALL OF FAME® for “shirts;”
NATI ONAL BASEBALL HALL OF FAME* for “magnets and sungl asses”

and “pennants;”

2 Registration No. 1373410, issued Decenber 3, 1985 with a

di scl ai mer of “baseball” apart fromthe mark as shown. Section 8
affidavit accepted; Section 15 affidavit acknow edged, first
renewal .

® Registration No. 1361599, issued September 24, 1985 with a

di scl ai mer of “baseball” apart fromthe mark as shown. Section 8
affidavit accepted; Section 15 affidavit acknow edged, first
renewal .



Ser No. 78012977

NATI ONAL BASEBALL HALL OF FAME AND MUSEUM for

“education and entertai nment services, nanely, services
rendered in connection with the operation of a basebal
museum and | i brary, organi zing and sponsoring annual
basebal | ganmes and organi zi ng and sponsori ng annual
basebal | phot ograph contests;”

and the mark shown bel owf:

HALL OF FAME

f or

“educational and entertai nnent services, nanely, services
rendered in connection with the operation of a basebal
museum and | i brary; organi zi ng and sponsoring annual
basebal | ganes; organi zing and sponsori ng annual basebal
phot ograph contests; and conducting cl asses, sem nars and
wor kshops in the field of baseball, and distributing course
materials in connection therewth,

mai | order catal og services featuring bats, balls, ganes,
gl assware, ceramc ware, plates, franmed artwork, plaques,

* Registration No. 1392191, issued May 6, 1986 with a disclai ner
of “baseball” apart fromthe nmark as shown. Section 8 affidavit
accepted; Section 15 affidavit acknow edged, first renewal.

®> Registration No. 1442473, issued June 19, 1987 with a cl ai m of
acquired distinctiveness under Trademark Act Section 2(f) and a
di scl ai mer of “baseball” and “nuseunf apart fromthe mark as
shown. Section 8 affidavit accepted; Section 15 affidavit
acknow edged.

® Registration No. 2191138, issued Septenmber 22, 1998 with a

di scl ai mer of “baseball” and the design of a baseball apart from
the mark as shown. Section 8 affidavit accepted; Section 15

af fidavit acknow edged.
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phot ographs and prints, scul ptures and figurines, chess
sets, wooden boxes, Christmas ornanents, clothing, bags,

| uggage, teamunifornms, jewelry, books, audio and video
tapes, trading cards, postcards, posters, pens, pencils,
magnet s, key chains and other souvenir and novelty itens;”
as to be likely to cause confusion.” In addition, the
trademar k exam ning attorney required applicant to submt
an acceptabl e amendnent to his identification of goods and
servi ces.

When the refusal and requirenment were nmade fi nal
appl i cant appeal ed. Applicant and the exam ning attorney
have filed briefs. An oral hearing was not requested.

The exam ning attorney nmaintains that applicant’s mark
is nearly identical or highly simlar to the marks in the
cited registrations; that there are no limtations in the
cited marks to include only nmen’s baseball, to the
excl usion of wonen’s baseball; and that the addition of the
term “WOVEN S” to applicant’s mark is insufficient to
di stinguish his mark fromthose of registrant. The
exam ning attorney further argues that applicant’s goods

and services are broadly identified; and that, as a result,

applicant’s goods and servi ces enconpass many of the goods

" The exanmining attorney al so cited Registration No. 2147016 as a
bar to registration under Section 2(d) of the Trademark Act.

That registration subsequently was cancel | ed under Section 8 of
the Act. Accordingly, applicant’s appeal is noot with regard to
that registration, and all arguments set forth by applicant and
the exanmining attorney with regard thereto will be given no
further consideration
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and services listed in the cited registrations. The

exam ning attorney argues in addition that neither the

i nvol ved application nor the cited registrations are
l[imted as to channels of trade; and that, as a result, the
goods and services recited therein are presuned to nove in
normal channels of trade, and are available to al

potential customers. Wth regard to the requirenent that
applicant submt an acceptabl e anendnent to the
identification of goods and services, the exam ning
attorney argues that the identification of goods and
services, as filed, contains indefinite | anguage; that the
identification of goods and services was filed in a single
I nternational C ass; that, however, the identification
enconpasses goods and services in several International
Classes; that it is inpossible to determ ne the nunber of

cl asses of goods and services identified in the application
due to the indefinite recitation thereof; and that
applicant has failed to submt any anendnent to his
identification of goods and services.

Appl i cant contends that the primary service provided
under the mark is the induction of wonen’s players in
regul ati on baseball into applicant’s hall of fanme, as well
as nmeki ng avail abl e “products bearing the organi zation’s

name with those of players who have received induction,
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e.g. bats, buttons, caps, and t-shirts.” (Applicant’s
brief p. 1) Applicant specifies that he offers induction
only to wonen basebal |l players, whereas the services

of fered by registrant do not include induction of wonen.
Applicant further notes that whereas registrant’s services
i ncl ude a baseball nmuseum those of applicant do not.
Applicant submtted with its brief a pronotional flyer

di splaying the applied-for mark in connection with

i nductions from 1999 to 2004.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also In re Majestic
Distilling Co., Inc., 315 F. 3d 1311, 65 USPQ2d 1201 (Fed.
Cir. 2003). 1In any likelihood of confusion analysis,
however, two key considerations are the simlarities
between the marks and the simlarities between the goods
and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See
also In re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQd
1531 (Fed. Gir. 1997).

We begin by considering the simlarities and

dissimlarities between the marks in the application and
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the cited registrations. The test under the first du Pont
factor is not whether the marks can be di stingui shed when
subj ected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their

overall commercial inpression that confusion as to the
source of the goods or services offered under the
respective marks is likely to result. The focus is on the
recol l ection of the average purchaser, who nornally retains
a general rather than a specific inpression of tradenmarks.
See Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB
1975) .

We note that applicant’s mark, NATI ONAL WOVEN S
BASEBALL HALL OF FAME, subsunes and incorporates in their
entirety registrant’s marks NATI ONAL BASEBALL HALL OF FAME
(Regi stration Nos. 1373410 and 1392191) and BASEBALL HALL
OF FAME (Registration No. 1361599). Qur primary review ng
court has held that the nere addition of a word to a
regi stered mark does not elimnate the Iikelihood of
confusi on between marks that otherw se are nearly identical
in sound, appearance, meaning and commercial inpression.
See In re Chatam International |ncorporated, 380 F.3d 1340,
71 USPQRd 1944 (Fed. Cir. 2004). In this case, we find
that the addition of the term“WOMVEN S to the marks in the

above cited registrations fails to alter the commerci al
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i npression of those marks so that confusion is unlikely.

We further note that applicant’s mark is highly simlar to
the cited mark NATI ONAL BASEBALL HALL OF FAME AND MUSEUM
(Registration No. 1442473). The two nmarks are identical as
to the wording “NATI ONAL” and “BASEBALL HALL OF FAVE' and
differ only in the addition of the word “WOMEN S” to
applicant’s mark and “AND MUSEUM to that of registrant.
Thus, we find that the simlarities in sound, appearance,
meani ng and comrerci al inpression of the marks NATI ONAL
WOVEN S BASEBALL HALL OF FAME and NATI ONAL BASEBALL HALL OF
FAME AND MJUSEUM out wei gh the dissimlarities so that
confusion as to source is likely to result if used in
connection wth rel ated goods and servi ces.

We note in addition that applicant’s NATI ONAL WOVEN S
BASEBALL HALL OF FAME mark incorporates in its entirety the
wording in the mark NATI ONAL BASEBALL HALL OF FAME and
stars and stripes design (Registration No. 2191138). As
such, applicant’s mark includes the word portion of the
mark in this cited registration with the nere addition of
the term “WOMEN S”.  Thus, we find that applicant’s mark is
nearly identical to the word portion of the mark NATI ONAL
BASEBALL HALL OF FAME and stars and stripes design in
sound, appearance, neaning and commercial i npression. See

In re Chatam International |ncorporated, supra.
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Furt hernore, although the marks at issue nmust be consi dered
intheir entireties, it is well settled that one feature of
a mark may be nore significant than another, and it is not
i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Cir. 1985). In this case, the dom nant portion of
the mark in Registration No. 2191138, that is to say, the
portion that is nost likely to be renenbered by consuners,
is the wordi ng NATI ONAL BASEBALL HALL OF FAME. As noted
above, we find that the nere addition of the term“WOMEN S
to applicant’s mark fails to alter the conmerci al

i npression between the marks so that confusion is unlikely.

Therefore, when we conpare the marks in their
entireties to determ ne whether they are simlar in sound,
appear ance, neani ng and commerci al 1 npression, we concl ude
that the simlarities between applicant’s mark and the
marks in the cited registrations far outweigh the
dissimlarities.

Next, we consider whether the goods and services of
the applicant and registrant are related. |In making our
determ nation, we | ook to the goods and services as
identified in the involved application and cited

regi strations. See COctocom Systenms, Inc. v. Houston
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Conmputers Services Inc., 918 F.2d 937, 16 USPQRd 1783, 1787
(Fed. Cir. 1990) (“The authority is legion that the
guestion of registrability of an applicant’s mark nust be
deci ded on the basis of the identification of goods set
forth in the application regardl ess of what the record may
reveal as to the particular nature of an applicant’s goods,
the particular channels of trade or the class of purchasers
to which the sales of goods are directed.”) See also Paula
Payne Products v. Johnson Publishing Co., 473 F.2d 901, 177
USPQ 76, 77 (CCPA 1973) (“Trademark cases involving the

i ssue of |ikelihood of confusion nust be decided on the
basis of the respective descriptions of goods.”)

Turning first to applicant’s services, we find that
applicant’s “library and historic archives” are identi cal
in part and otherwi se closely related to “operation of a
basebal | museum and library” in Registration Nos. 1442473
and 2191138. W note applicant’s argunent that he does not
provi de nmuseum servi ces. However, regardless of the place
or manner in which applicant stores his library and
archival materials, his provision of library and archive
services is nearly identical to the baseball library
services recited in the above referenced registrations. W
further find that applicant’s broadly worded “annual

national skills chanpi onships” and “tournanents and speci al

10
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events” may include and otherwi se are closely related to
“organi zing and sponsoring annual baseball ganes” in
Regi stration Nos. 1442473 and 2191138 and “conducti ng
cl asses, sem nars and workshops in the field of baseball”
in Registration No. 2191138. Turning to applicant’s goods,
we note that applicant asserts in his brief that “rel ated
basebal | nenorabilia” includes such itens as “bats,
buttons, caps, and t-shirts.” (Applicant’s brief, p. 1)
Those goods are specifically identified, along with other
goods that may be included within the broad category of
“basebal | nmenorabilia” in cited Registration Nos. 1373410
and 1361599. In addition, we note that applicant’s
basebal | nenorabilia typically includes such itens as
“pennants” identified in Registration No. 1392191.
Furthernore, the itens specified by applicant anong his
basebal| nenorabilia are offered by the “mail order
servi ces” featuring nunmerous goods including “souvenir and
novelty itens” in Registration No. 2191138. In short,
applicant’s broadly worded identification of goods and
servi ces enconpasses nmany of the goods and services
identified in the cited registrations. In addition, it
has often been said that goods or services need not be
i dentical or even conpetitive in order to support a
finding of |ikelihood of confusion. Rather, it is

enough that goods or services are related in sone
manner or that circunmstances surrounding their

11



Ser No. 78012977

mar keting are such that they would be likely to be

seen by the sane persons under circunstances which

could give rise, because of the marks used thereon, to

a mstaken belief that they originate fromor are in

sone way associated with the same producer or that

there is an associ ati on between the producers of each

[ party’s] goods or services. Inre Melville Corp., 18

USP2d 1386, 1388 (TTAB 1991). See also Tinme \Warner

Entertai nnent Co. v. Jones, 65 USPQ2d 1650, 1661 (TTAB

2002) .

In this case, applicant and regi strant both provide a
wi de variety of goods and services related to the gane of
baseball. W are not persuaded by applicant’s argunent
that the focus of his goods and services solely upon
wonen’ s basebal | serves to obviate a |ikelihood of
confusi on between his goods and services and those in the
cited registrations. First, the identification of goods
and services in the involved application contains no such
[imtations. Thus, and as noted above, we nust base our
determ nation with regard to the rel atedness of the
parties’ goods and services upon the identification of
goods and services set forth in the application at issue.
See COctocom Systens, Inc. v. Houston Conputers Services
Inc., supra. Second, even in the event applicant’s goods
and services may be distinguished fromthose of registrant
based upon the gender of the athletes recognized thereby,

it does not necessarily relieve consuners from experiencing

confusion as to the source or sponsorship of those goods

12
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and services. As the Federal Circuit stated in Recot, Inc.
v. MC Becton, 214 F.3d 1332, 54 USPQd 1895, 1898 (Fed.
Cr. 2000), “Even if the goods in question are different
from and thus not related to, one another in kind, the
sane goods can be related in the m nd of the consum ng
public as to the origin of the goods. It is this sense of
rel atedness that matters in the |ikelihood of confusion
analysis.” See also Bose Corp. v. QSC Audi o Products,
Inc., 293 F.2d 1367, 63 USPQ2d 1303, 1309-10 (Fed Cr
2002) (“Hence the products as described in the pertinent
registrations are not the sane. But they are related as
required by du Pont.”); and Hew ett-Packard Co. v. Packard
Press, Inc., 281 F.3d 1261, 62 USPQ2d 1001, 1004 (Fed. GCr
2002) (“Even if the goods and services in question are not
identical, the consum ng public may perceive them as

rel ated enough to cause confusion about the source or
origin of the goods and services.”). Further, inasnuch as
the recitations of goods and services in the cited
registrations are not limted to any specific channels of
trade, we presune an overlap and that the goods and
services would be offered in all ordinary trade channels
for these goods and services and to all normal classes of
purchasers. See In re Linkvest S. A, 24 USPQ2d 1716 (TTAB

1992) .

13
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Nei t her applicant nor the exam ning attorney has
di scussed any of the remaining du Pont factors. W note,
nonet hel ess, that none seens to be applicable, inasnuch as
we have no evidence with respect to them

In light of the foregoing, we conclude that consuners
famliar with registrant’s goods and services sold under
its above-referenced marks would be likely to believe, upon
encountering applicant’s goods and services rendered under
the mark, NATI ONAL WOVEN S BASEBALL HALL OF FAME, that the
goods and services originated with or are sonehow
associated with or sponsored by the sane entity.

Lastly, to the extent that any of the points raised by
applicant raise a doubt about |ikelihood of confusion, that
doubt is required to be resolved in favor of the prior
registrant. See In re Hyper Shoppes (Chio), Inc., 837 F.2d
840, 6 USPQR2d 1025 (Fed. Cir. 1988); and In re Martin's
Fanous Pastry Shoppe, Inc., 748 F.2d 165, 223 USPQ 1289
(Fed. Cir. 1984).

We turn finally to the examning attorney’s
requi renent that applicant submt an acceptabl e anendnent
to his identification of goods and services. |In order to
be eligible for registration, an application nmust specify
the particul ar goods or services on or in connection with

whi ch the applicant uses, or has a bona fide intention to

14
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use, the mark in commerce. See Sections 1(a)(2) and
1(b)(2) of the Trademark Act; 15 U.S.C. 881051(a)(2) and
1051(b)(2). See also Trademark Rule 2.32(a)(6). The
identification of goods or services nust be specific,
definite, clear, accurate and concise. See In re Societe
Ceneral e des Eaux M nerales de Vittel S A, 1 USPQd 1296
(TTAB 1986), rev'd on other grounds, 824 F.2d 957, 3 USPQd
1450 (Fed. G r. 1987); and Procter & Ganble Co. v.
Econom cs Laboratory, Inc., 175 USPQ 505 (TTAB 1972),
nodi fi ed without opinion, 498 F.2d 1406, 181 USPQ 722
(CCPA 1974). In addition, an application based upon
Section 1(b) of the Trademark Act seeking registration of a
mark for nultiple classes of goods and services nust
contain the following: the class nunbers for which
registration is sought, and the goods or services
appropriately classified in each class; and a filing fee
for each class. See TMEP §1403.01 (4'" ed. rev. 2005).

As noted above, applicant’s identification of goods
and services reads as follows: “1. Annual Hall of Fane
| nductions, 2. Annual MP and Manager Awards, 3. Annual
Nat i onal Skills Chanpi onships, 4. Recognition stories and
enbl ens, 5. Tournanents and special events, 6. library and
historic archives, and 7. Rel ated baseball nenorabilia.”

Clearly, applicant’s recitation identifies both goods

15
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(“baseball nenorabilia”) as well as activities that appear
to be services (“annual hall of fane inductions,” “annual
national skills chanpionships,” tournanents and speci al
events,” and “library and historic archives”). In

addi tion, “annual MVP and nmanager awards,” and “recognition
stories and enblens” may identify either goods or services.
In all cases, the goods and/or services are indefinitely
recited in the application and unclear as to their specific
nature as well as International Cassification. For

i nstance, “baseball nenorabilia” may include a wide variety
of goods that may be classified in nunerous |International

Cl asses. W further note that applicant submtted a filing
fee with his application sufficient for a single

I nternational C ass of goods or services. Finally, the
record in this case indicates that the exam ning attorney
expl ai ned the shortcom ngs of applicant’s identification of
goods and services in his first and final Ofice actions as
well as in his denial of applicant’s request for

reconsi deration of the matters now on appeal. The record
further indicates that applicant failed to submt either an
amendnent to his identification of goods or services or

additional filing fees for each class of goods and services

16
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identified in his application.?

We find, therefore, that the identification of goods
and services submtted by applicant with his invol ved
application is unacceptable; and that, in addition,
applicant failed to submt either an anended identification
of goods and services or additional filing fees for each
cl ass of goods and services recited in his application.

Deci sion: The examning attorney’s refusal to

register applicant’s mark is affirnmed on both grounds.

8 Applicant’s requests for additional information, inter alia,
with regard to submitting an anendnent to his identification of
goods and services was addressed by the examining attorney in his
May 13, 2005 denial of applicant’s request for reconsideration as
well as in an order issued on March 15, 2005 by one of the above
Adm ni strative Trademark Judges.

17



