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Bef ore Seehernman, Holtzman and Rogers, Adm nistrative
Trademar k Judges.

Opi ni on by Seehermman, Adm nistrative Trademark Judge:

LGC Wreless, Inc. has appealed fromthe final refusal
of the Trademark Exam ning Attorney to register | NTERREACH
as a trademark for the foll owi ng goods:

Tel econmuni cati on equi prent, nanely
radi o frequency hubs, optical hubs,

mul ti pl exers, and term nation equi pnent
for tel ecommunicati on networKks;
conput er hardware and software for
nonitoring and optim zing radio,
cellular, nobile, wireless or cordless

! A different Examining Attorney handled the initial examination

phase of this application.
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t el econmuni cati on networ ks, network
statistical analysis, frequency
allocation, traffic control and network
par armet er managenent . ?
Regi strati on has been refused pursuant to Section 2(d) of
the Trademark Act, 15 U. S.C 1052(d), on the ground that
applicant's mark so resenbl es the mark | NTEREACH,
previously registered for "providing nultiple-user access
to a global conputer information network"® that, when used
on the identified goods, it is likely to cause confusion or
m st ake or to deceive.
Applicant and the Exam ning Attorney have fil ed appeal
briefs. Applicant did not request an oral hearing.
Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set

forth inInre E. |I. du Pont de Nenmpburs & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic

2 Application Serial No. 78039039, filed Decenber 18, 2000,
based on an asserted bona fide intention to use the mark in
commerce. On August 29, 2003, applicant filed an amendnment to

al | ege use, subsequently accepted by the Exam ning Attorney,
asserting first use and first use in comerce as early as My 29,
2001.

3 Registration No. 2401428, issued Novenber 7, 2000. This
registration also includes the service of "designhing web sites
for others" in Cass 42. However, it is clear that the Exam ning
Attorney has based her finding of I|ikelihood of confusion only on
the Class 38 services, e.g., "It is commobn for the same party to
provi de both tel ecommunicati on goods and access to the services."”
Ofice action mailed June 27, 2002.



Ser No. 78039039

Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Gir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/ or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Cir. 1997).

W turn first to a consideration of the goods and
services, because it is this factor, as well as the factors
of channels of trade and classes of custoners, on which
applicant focuses its argunents that confusion is not
likely. In particular, applicant asserts that its goods
and the registrant's services are so different that they
woul d not generally be offered by the sane entity, and
woul d be offered to a different group of purchasers, such
that they would not interface in the nmarketpl ace.

Applicant has explained that its goods are
t el econmuni cati on equi pnment for the wirel ess
t el econmuni cati on industry:

Applicant's [sic] sell its goods to

Wi rel ess operators and not to the
general public. Applicant sells

speci alized wirel ess tel econmuni cation
equi pnent to assist wireless carriers

in bringing radio frequency signals
into buildings and ot her structures.
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...Registrant's service and Applicant's
goods are not likely to be encountered
by the sanme consuners under nor nal
circunstances. They do not conpete

wi th each other [nor] do they advertise
t hrough the same trade journals. ... A
consuner will not find the Registrant's
services or Applicant's products in the
same store or in the sane trade
publication since their respective
products and services serve different
mar ket s and have di fferent target

audi ences.

Response filed Novenber 15, 2001.

Applicant has further described its goods as foll ows:

Appl icant's goods are marketed, for
exanple, to cellular radio, nobile or
ot her wirel ess system phone conpani es
whose nmanagers place applicant's

equi pnent inside buildings to increase
W rel ess signal strength, coverage,
capacity and clarity. Applicant's
goods transfers and forwards [sic]
carrier signals frombase stations to
renote antennas and perforns [sic]
conpl ex routing based on, inter alia,
signal strength at various sites,
density of multiple discrete signals
and site saturation based on heavy use
or localized systemfailure.

For exanple, as a nobile phone user
enters into a shopping mall, the signal
of the cell phone is transferred from
the base stations to renpte units
inside the mall based on the variabl es
such as the person's |ocation, signal
strength, nunber of people using the
systemat that tinme and in that
vicinity, etc. Al of the conplex

har dwar e and technol ogy which allows a
shopper to use his/her cell-phone is
unknown to the shopper--but certainly
not to purchasers of applicant's

equi pnent .
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* k%

Applicant's conpl ex tel ecomruni cations
har dwar e and software have nothing to
do with the services provided in web
hosting or web design. Applicant's
machi nery i s purchased by owners and
operators of radio, cellular, nobile
and wirel ess networks for placenent
only in buildings to facilitate
comuni cati on signal processing and
nowhere el se. Applicant's equipnent is
nei t her found, used or needed in web
hosting or web design nor is it

requi red by web service providers.
Response fil ed Novenber 1, 2002.
(emphasis in original)

It is clear fromapplicant's identification of goods,
as well its explanation of its goods, that its identified
t el econmuni cati ons equi pnment is not sold to the general
public, but only to purchasers who woul d operate, or need
to operate, radio, cellular and other wreless
t el econmuni cati ons networks. Such purchasers are clearly
di scrimnating and sophisticated. The question, thus, is
whet her these purchasers, who would be the only people
exposed to both applicant's goods and the cited
registrant's internet access services, are likely to be
confused by applicant's use of the mark | NTERREACH on its
goods.

The Exam ning Attorney has attenpted to denonstrate

that confusion is likely anmbng such purchasers by

submtting third-party registrations and website materi al s.
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Third-party regi strations which individually cover a nunber
of different itens and which are based on use in commerce
serve to suggest that the listed goods and/or services are
of a type which may emanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).
The Exam ning Attorney has not referred to specific
registrations in his brief to highlight any that list both
the goods identified in applicant's application and the
services identified in the cited registration. Wat is
highlighted in the registrations thenselves are the words
"tel ecommuni cation,” "hardware," "software" and "access."
However, review ng these registrations carefully, we find
very few that could be said to include goods and services
of the specific types at issue herein. For exanple, in
Regi stration No. 2623061, although the words
"t el ecommuni cati ons hardware" are highlighted, the actua
goods are "nounting racks for conputer hardware and
t el econmuni cations hardware.” |In Registration No. 2721329,
al t hough the word "access" is highlighted several tines, it
is in the phrase "providing access to and use of database
of enmergency information by emergency adm nistration
personnel and public services access providers."”

There are sone registrations with identifications

whi ch arguably include the goods and services in
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applicant's application and the cited registration. For
exanple, there is a registration for CINGJLAR (No. 2596041)
in six classes which includes "tel econmuni cati ons
transm ssi on equi pnent, conponents, sw tching, and network
systens conprised of--radio transmtters and receivers;
antennas; sw tches, signal transfer point servers; signa
control point services; service resource platformservices;
call routing servers and software for the foregoing;
conputers and conputer software for the activation and
operation of w reless tel ecommuni cations services" and

whi ch al so includes "providing nmultiple-user access to

gl obal conmputer networks to transmt, receive and ot herw se
access and use information of general interest to
consumers. "% Another registration, No. 2476060, owned by
Wl lians Conpanies, Inc. for WLLIAMS, includes "conputer
har dwar e nanely, nodens, DSA/ DXV units, routers, firewalls,
uni x servers, Ethernet hubs, power supplies, dial-up

swi tches and cabi net therefor,"” and al so includes
"providing on-line access and el ectronic data interchange
to multi-user global conputer information networks."” This

regi stration, however, is for goods and services in ten

* The other classes include advertising services, providing

onl i ne brokerage, banking and paynent services, and custoner and
enpl oyee newsl etters.



Ser No. 78039039

cl asses, and includes "brokerage of electricity services,"
"transportation of crude and refined petrol eum products,
natural gas, and ethanol by pipelines and other neans,"” and
"material treatnment services, nanely conditioning,
processing and treating natural gas."” These registrations
are obviously for house marks, and are of limted probative
val ue in denonstrating that goods and services of the type
identified in the subject application and cited
registration are likely to be offered under the sane
product/servi ce nark.

Two registrations (Nos. 2556343 and 2525452), owned by
Anmerican Calcar, Inc., include both "conputer hardware and
conput er software for use in tel ecommunications, weat her
reporting, nessaging, global positioning, database access,
and i magi ng" and "providing multiple-user access to a
gl obal computer information network for the transfer and
di ssem nation of a wide range of information.” Although
"conputer hardware and software for use in
t el econmuni cati ons” m ght arguably include the specific
t el econmuni cati ons equi pnent of fered by applicant, the
| anguage in the third-party registrations is so general
that it has little probative value in denonstrating that
the specific itens listed in applicant's identification are

sold under the sane nark as the internet access services.
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As for the website evidence,® sone is so general that
t he purpose for which the Exam ning Attorney has nmade it of
record is unclear. For exanple, the material from Sprint
whi ch was hi ghlighted by the Exam ning Attorney shows only
that Sprint supplies "equipnment and products,” a "catal 0og"”
and "wireline and wirel ess service." Qual comm devel ops
"innovative digital and wireless technol ogy,” and "QUALCOW
Enterprise Services provides strategi c nobile solutions,
consulting, and services that help our customers neet their
busi ness objectives and i nprove their conpetitive
advantage."” Qual comm al so apparently offers software under
the trademark EUDORA. Verizon offers "DSL and I nternet
Services" as well as "phones and equi pnent.” None of this
evi dence shows that these conpani es offer both goods such
as those identified in applicant's application and the
services identified in the cited registration.

The Exam ning Attorney has al so submtted website
material from Lucent Technol ogi es and from Avaya. The
| anguage hi ghlighted by the Exam ning Attorney on the

Lucent website reprint advertises that Lucent provides

°® Athough it is clear fromthe submissions that the materi al
has been taken fromthe various conpanies' websites, the website
addresses do not appear, nor do the dates on which the materi al
was printed. However, because applicant has not raised any
objection to the authenticity of this material, we have
considered it.
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"Broadband Access Connectivity Wien and Were Your
Customers Need It"; "Broadband Access Products"--a
"portfolio of products for copper, fiber, and wrel ess
access to neet the grow ng demand for bandw dth capacity
for a variety of services including anal og voice, anal og
data, ISDN, DSL, ATM and IP"; "Circuit-to-Packet Products”
"to provide new packet-ready technol ogy to conbine the best
of both voice and data services"; and "Core Optica
Products” in which "Lucent couples intelligent optical
transport network products with nulti-terabit
swtch/routers to enabl e bandw dt h-hungry, revenue-
generating services." The Avaya website lists, as

hi ghl i ghted by the Exam ning Attorney, "comrunications

Systens,"” "Connectivity Solutions"” (i.e., wiring solutions)
and "LAN and Backbone Switches" "to build an effective,
fully-featured network to support your business

requi renments.”

Nowher e does the Exam ning Attorney explain how the
website evidence shows that third parties offer the sane
products listed in applicant's application and the internet
network services identified in the cited registration.

Al t hough these conpanies are clearly involved in offering

products and services related to comruni cati ons systens, we

are unable to conclude, based on the evidence of record,

10
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that these conpanies offer the specific products and
services, let alone that they offer themunder a single
mark. It is not sufficient to nerely show that applicant's
goods are tel ecommuni cati ons equi pnent, and the cited
registrant's services are offered via tel ecomruni cati ons
equi pnent. See Harvey Hubbell Incorporated v. Tokyo
Seimtsu Co., Ltd., 188 USPQ 517 (TTAB 1975); In re Cotter
and Conpany, 179 USPQ 828 (TTAB 1973).

It nmust be renenbered that the only custoners |ikely
to come into contact with both applicant's goods and the
cited registrant's services are highly sophisticated
purchasers. They are not likely to assune that products
and services offered under the sanme nmark or a confusingly
simlar mark emanate fromthe sane source sinply because
they are all involved in the tel ecommunications area. On
this record, we cannot say that such purchasers will assune
that a conpany that provides nultiple-user access to a
gl obal conputer information network al so sells, under the
same mark, the specialized equi pnent for optim zing
wirel ess tel ecommunication that is identified in
applicant's application.

W al so note that, while the marks invol ved are
virtually identical in appearance and pronunci ation, they

do have different suggestive connotations, because of the

11
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respective goods and services with which they are used.
Applicant's mark indicates that the equi pnent helps calls
to reach the interior of buildings, while the cited mark
suggests access via the internet. Further, because the
cited mark has a sonewhat suggestive significance, it is
not entitled to the broad scope of protection that an
invented termor a totally arbitrary mark woul d have.

W repeat that, on a different record, we m ght cone
to a different result. However, based on the record before
us, we find that the Ofice has not net its burden of
denonstrating that the goods and services are sufficiently
related that the sophisticated consuners who woul d cone
into contact with both are likely to be confused by
applicant's use of the mark | NTERREACH.

Decision: The refusal of registration is reversed.
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