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Qpi nion by Hairston, Adm nistrative Trademark Judge:

Laura Lyn Petrielli seeks registration on the
Principal Register of the mark VEX CLOTH NG i n standard
character formfor “latex clothing, nanely pants, jackets,
dresses, shirts and lingerie;” and “custom nade | at ex

clothing, nanely pants, jackets, dresses, body suits,
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shirts and lingerie.”! Applicant has disclained CLOTH NG
apart fromthe mark as shown.

The trademark exam ning attorney has refused
registration on the ground that applicant’s mark, as
applied to the identified goods, so resenbles the mark
VEXX, previously registered in standard character formfor,
inter alia, “sporting apparel, nanely t-shirts, jackets,
sweatshirts, long sleeved shirts, board shorts, cargo

"2 as to

pants, hats, beanies, w ndbreakers and golf shirts,
be likely to cause confusion. Trademark Act Section 2(d),
15 U.S.C. §1052(d).

When the refusal was nade final, applicant filed this
appeal. Applicant and the exam ning attorney have filed
briefs; an oral hearing was not requested. W affirmthe
refusal to register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are rel evant
to the factors bearing on the issue of whether there is a

I i keli hood of confusion. In re E. |I. duPont de Nenburs and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). However, as

! Application Serial No. 78044475, filed January 24, 2001. The
application is based on an allegation of an intent to use under
Section 1(b), 15 U S.C. 81051(b) of the Trademark Act.

2 Registration No. 2,699, 347, issued March 25, 2003. The

regi stration also covers various sporting goods, but registration
has not been refused in view of those goods.
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i ndicated in Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976), in any

i kelihood of confusion analysis, two key considerations
are the simlarity of the goods and the simlarity of the
mar ks.

Turning first to a consideration of the goods,
applicant argues that the |latex and custom nade | atex
clothing on which she intends to use her mark is clearly
di stingui shable fromregistrant’s sporting apparel.
According to applicant:

Sporting apparel is made fromconfortable fabrics

t hat breathe easily and/or allow for whisking

away of perspiration. Appellant’s mark is

clearly not associated with clothing that

breat hes easily or clothing designed for casual

confort. Appellant’s mark is specifically

associated wth latex, a synthetic rubber or
plastic. Latex clothing is comopnly associ ated
with intimte apparel and/or clothing for

“clubbing” or adult parties. Latex clothing is

not associated with sporting or golf apparel.

(Brief, p. 5
Appl i cant al so argues that the respective goods woul d
not be offered in the same channels of trade and that
her | atex and custom made | atex cl othing woul d be
pur chased by sophi sticated purchasers.

We agree with the exam ning attorney, however,

that, at a mninum applicant’s |atex clothing and

registrant’s sporting apparel are so closely related
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that their marketing under the sanme or simlar nmarks
woul d be likely to cause confusion as to their source
or sponsorship. It is well settled that goods need
not be identical or even conpetitive in nature to
support a finding of likelihood of confusion.

Instead, it is sufficient that the goods are rel ated
in some manner and/or that the circunstances
surrounding their marketing are such that they woul d
be likely to be encountered by the sane persons under
situations that would give rise, because of the marks
used thereon, to the m staken belief that they
originate fromor are in sone way associated wth the
sanme producer or provider. See In re International
Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB
1978).

Moreover, it is well established that the issue
of likelihood of confusion nust be determ ned on the
basis of the goods as they are set forth in the
i nvol ved application and the cited registration, and
not in light of what such goods are or asserted to
actually be. See Octocom Systens Inc. v. Houston
Conmputer Services, Inc., 918 F.2d 937, 16 USPQRd 1783

(Fed. Cir. 1990); and Canadi an I nperial Bank of
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Comrerce, N A v. Wlls Fargo Bank, 811 F.2d 1490, 1
USPQ2d 1813 (Fed. Cir. 1987).

At the outset, we note that there is no evidence to
substantiate applicant’s assertions that latex clothing is
not associated with sporting apparel, but rather with
intimte apparel and/or clothing for “clubbing” or adult
parties. In any event, applicant’s |atex clothing and
registrant’s sporting apparel are conplenentary and
otherwi se related articles of clothing. It is not
necessary that clothing itens be made of the sane fabric in
order to find that they are related goods. [In the past,

I'i kel i hood of confusion has been found in sone cases where
the sane or simlar marks were used by different parties in
connection with different articles of clothing. See, e.g.:
Jockey Int’l., Inc. v. Mallory & Church Corp., 25 USPQd
1233 (TTAB 1992) [use of simlar mark on underwear and
neckties]; In re Mercedes Sl acks, Ltd., 213 USPQ 397 (TTAB
1982) [use of simlar mark for hosiery and trousers]; In re
Cook United Inc., 185 USPQ 444 (TTAB 1974) [use of sane
mark for nen’s suits, coats and trousers and | adies’

pant yhose and hosi ery]; and Esquire Sportswear Mg. Co. v.
Cenesceo Inc., 141 USPQ 400 (TTAB 1964) [use of sane mark

for girdles and nen’s sl acks].
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Further, in view of the conplenentary and cl osely
rel ated nature of applicant’s latex clothing and
regi strant’s sporting apparel, and given the absence of any
restrictions or limtations in either applicant’s or
registrant’s identification of goods, we nust presune that
t he respective goods are marketed in all normal trade
channel s for such goods and to all normal classes of
purchasers for such goods. |In re Elbaum 211 USPQ 639
(TTAB 1981). Thus, we nust assune that applicant’s | atex
clothing and registrant’s sporting apparel would be sold in
sone of the sane channels of trade, nanely, departnent
stores and nmass nerchandi sers, to the same class of
pur chasers, nanely ordinary consuners. It is comon
knowl edge that clothing is purchased by the public at
| arge. Although applicant contends that purchasers of her
| atex clothing are sophisticated purchasers, applicant
of fered no evidence to support this contention.

Turning then to a consideration of the marks, the
exam ning attorney contends that VEX is the dom nant
portion of applicant’s mark because the word CLOTHING i s
generic; and that VEX and VEXX are substantially simlar in
sound, appearance, connotation and conmercial i npression.

Appl i cant contends, on the other hand, that the nmarks

must be viewed in their entireties; that, as such, VEX is
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not the dom nant portion of her mark; and that the
exam ning attorney has inproperly dissected her mark.

Qur consideration of the marks is based on whet her
applicant’s mark and the registered mark, when viewed in
their entireties, are simlar in terns of appearance,
sound, connotation and conmercial inpression. The test is
not whet her the marks can be distingui shed when subj ected
to a side-by-side conparison, but rather whether the marks
are sufficiently simlar in terns of their overal
commercial inpressions that confusion as to the source of
t he goods offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,
al though the marks at issue nmust be considered in their
entireties, it is well settled that one feature of a mark
may be nore significant than another, and it is not
i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 24 USPQ 749
(Fed. Cir. 1985).

Consi dering applicant’s mark VEX CLOTH NG, the word

CLOTHING i s generic for applicant’s goods. VEX, as the
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first word in the mark, followed by the generic word
CLOTHING, is likely to be perceived by custonmers as the
dom nant portion of the mark

The cited mark is VEXX, differing fromthe dom nant
portion of applicant’s mark by only an additional “X”
However, we find this difference to be inconsequential.
Rat her, we are persuaded that the dom nant first word of
applicant’s mark is not only substantially simlar in
appearance and sound to the term VEXX, but woul d be
regarded as virtually identical thereto. As to the
connotation of the marks, although the word VEX has
speci fi c meani ngs®, the word appears to be arbitrary as
applied to clothing and the term VEXX, which has no
specific meani ng, also appears to be arbitrary. Gven the
fallibility of consuners’ nenories and the fact that they
are unlikely to encounter the marks at the sanme tine or
si de-by-side, we find that applicant’s mark VEX CLOTH NG

and the cited mark VEXX | ook and sound substantially

3 “Vex” is defined as 1. “To irritate or annoy, as with petty

i mportunities; bother; pester; 2. To confuse; baffle; puzzle.

3. To debate (a problem) at length; bring up repeatedly for

di scussion. 4. To toss about or stir up; agitate.” The Anerican

Heritage Dictionary of the English Language (New Col | ege Edition
1976). We take judicial notice of this definition. University
of Notre Dame du Lac v. J.C. Gournet Food Inports Co., 213 USPQ
594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cr.
1983).
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simlar and their neanings and commercial inpressions are
i kewi se very simlar if not identical

We concl ude that consuners famliar with registrant’s
sporting apparel, nanely t-shirts, jackets, sweatshirts,
| ong sl eeved shirts, board shorts, cargo pants, hats,
beani es, w ndbreakers and golf shirts sold under the mark
VEXX woul d be likely to believe, upon encountering
applicant’s mark VEX CLOTH NG for |atex clothing, nanely
pants, jackets, dresses, shirts and lingerie, that the
goods originate with or are sonehow associated with or
sponsored by the sane source.

Decision: The refusal to register under Section 2(d)

of the Act is affirned.



