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Trademark Trial and Appeal Board

In re Herbal Dynasty LLC
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Sharon Bl inkoff of Buchanan Ingersoll for Herbal Dynasty
LLC.

Ann E. Sappenfield, Trademark Exam ning Attorney, Law
Ofice 112 (Janice O Lear, Mnagi ng Attorney).
Before Sinms, Quinn and Hohein, Adm nistrative Trademark

Judges.

Qpi nion by Sims, Administrative Trademark Judge:

Her bal Dynasty LLC (applicant), a Delaware limted
liability conpany, has appealed fromthe final refusal of
the Trademark Exam ning Attorney to register the mark HERB
AND ROOTS for dietary and nutritional supplenents and

nmedi ci nal herbal teas, in Cass 5, and herbal teas, in
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Class 30.' Applicant and the Exami ning Attorney have filed
briefs and an oral hearing was held.

The Exam ning Attorney has refused registration under
Section 2(e)(1) of the Act, 15 USC 81052(e)(1), arguing
that applicant’s mark is nmerely descriptive of the
ingredients of its supplenents and teas. Wile applicant
and the Exam ning Attorney agree that we nust consider the
i ssue of nmere descriptiveness in relation to the rel evant
goods and not in the abstract, they cone to different
concl usions on this issue.

The Exam ning Attorney has nmade of record evidence
fromthe Nexis database and fromthe Internet show ng that
herbs and roots are relatively conmon ingredients of
nutritional and dietary supplenents as well as teas. For
exanpl e, evidence fromDrug Store News (April 2001)
nmenti ons herbal suppl enments being made from buttercup
roots; an article fromBetter Nutrition (Cctober 2000)
refers to dandelion roots as an ingredient in nutritional
suppl enments; an article fromthe Asheville Ctizen-Tines
(Sept enmber 2000) di scusses ginseng roots as an ingredient
in food supplenents; an article in Vegetarian Tines

(Sept ember 2000) nentions licorice root as an ingredient in

! Application Serial No. 78058457, filed April 14, 2001, based
on applicant’s allegation of a bona fide intention to use the
mark in commrerce
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nutritional supplenents; and an article from The Tennessean
(August 2000) discusses valerian root as an ingredient in
her bal suppl enents. A Wb site advertisenment pronotes
various nutritional supplenents containing various roots

i ncl udi ng gol denseal root, dong quai root, glucomannan
root, kava root, sassafras root and marshmal |l ow root. The
Exam ning Attorney has al so nmade of record a dictionary
definition of the word “roots”: “Any of various other

under ground plant parts.”?

Upon careful consideration of the record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that applicant’s mark HERB AND ROOTS nerely
describes its dietary and nutritional supplenents and its
her bal teas.

Applicant argues that its mark does not identify any
specific ingredient of its dietary suppl enents and herbal
teas, and that its mark does not constitute adequate
di scl osure as required by Food and Drug Adm nistration
regul ations pertaining to the listing of specific
ingredients on the basis of the plants from which the
di etary supplenents (and teas) are derived. Applicant

mai ntai ns, therefore, that its mark i s suggestive inasnuch

2 The American Heritage Dictionary of the English Language (Third
Edition 1992).
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as it does not describe its goods with the requisite degree
of particularity.

W believe, however, that the elenents of applicant’s
mar k HERB AND ROOTS broadly describe the ingredients
wi t hout specifically namng the particular plants from
whi ch the individual supplenments or teas are derived. See,
for exanple, In re Entenmann's Inc., 15 USPQ2d 1750, 1751
(TTAB 1990), aff'd unpublished, 928 F.2d 411 (Fed. Cir.
1991) (OATNUT hel d nerely descriptive of bread containing
oats and hazelnuts, the Board stating, “[wlhile it is true
that in order to be held nerely descriptive, a term nust
describe with sonme particularity a quality or ingredient of
the product in question, it need not describe it exactly");
and In re Anal og Devices Inc., 6 USPQ2d 1808, 1810 (TTAB
1988), aff'd unpublished, 871 F.2d 1097, 10 USPQ2d 1879
(Fed. Cir. 1989)("However, while we readily concede that
the category of products which the term *anal og devices’
nanmes enconpasses a W de range of products in a variety of
fields, we do not believe this fact enables such a termto
be exclusively appropriated by an entity for products, sone
of which fall within that category of goods").
Furthernore, the fact that FDA | abeling regulations require
a specific listing of ingredients on the basis of the plant

fromwhich a supplenent is derived is sinply irrelevant to
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the question of whether applicant’s mark is nerely
descriptive of its goods.

Applicant also argues that the Exam ning Attorney has
not submtted evidence to show the neaning of the mark as a
whol e, and that the fact that a conponent is descriptive
does not mean that the conposite is also descriptive where
t he conbi nati on changes the overall comercial inpression
to sonething that is catchy, fanciful and capabl e of making
a distinctive commercial inpression. Here, too, we agree
with the Exam ning Attorney that, while a conbination of
words may be registrable if it creates a unitary mark with
a uni que, nondescriptive or incongruous neaning, in this
case each conponent of applicant’s mark HERB AND ROOTS
retains its descriptive significance when used in the
conbi nati on, and the conbination is also nerely descriptive
of the ingredients of applicant’s goods. That is,
applicant’s dietary and nutritional supplenments and teas
contain herbs and roots. See, for exanple, In re Sun
M crosystens Inc., 59 USPQ2d 1084 (TTAB 2001) ( AGENTBEANS
nmerely descriptive of conputer software); In re Putnman
Publ i shing Co., 39 USP@@d 2021 (TTAB 1996) ( FOOD & BEVERAGE
ONLI NE nerely descriptive of a news and information service
for the food processing industry); In re Copytele Inc., 31

USPQ2d 1540 (TTAB 1994) (SCREEN FAX PHONE nerely descriptive
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of facsimle termnals with el ectrophoretic displays); In
re Entenmann’s Inc., supra (OATNUT nerely descriptive of
bread containing oats and hazelnuts); In re Serv-A-Portion
Inc., 1 USPQ2d 1915 (TTAB 1986) (SQUEEZE N SERV nerely
descriptive of ketchup); and In re Uniroyal, Inc., 215
USPQ2d 716 (TTAB 1982) (STEELG.AS BELTED RADI AL nerely
descriptive of vehicle tires containing steel and gl ass
belts). See also In re Hask Toiletries, Inc., 223 USPQ
1254 (TTAB 1984) (HENNA ' N PLACENTA hel d unregi strabl e on
t he Suppl enental Register for hair conditioner); and In re
Har court Brace Jovanovich, Inc., 222 USPQ 820 (TTAB 1984)
(LAW & BUSI NESS hel d unregi strable on the Suppl enent al
Regi ster for arrangi ng and conducti ng sem nars).

Applicant’s other argunents, several of which are
di scussed bel ow, are also not persuasive. The fact that a
termmay have a different neaning in another context, such
as “root” neaning a person’s ancestry or a reference to a
type of dental procedure (root canal), is not controlling
where the readily perceived significance in relation to
applicant’s goods is nerely descriptive of the ingredients
of the applicant’s products. See In re Bright-Crest, Ltd.,
204 USPQ 591 (TTAB 1979).

The third-party registrations which applicant has

menti oned, containing either the word “HERB” (or “HERBS’)
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or “ROOTS” (or “ROOT”), such as PLANET HERBS, HERB N
RENEWAL, BLESSED HERBS, TRI NI TY HERB, WORLD HERBS GOURVMET,
ROOTS MAN, ROOTS & LEGENDS, ROOTS TO HEALTH and ROOT OF

LI GHT, for simlar goods are not persuasive of a different
result. The fact that elenments of applicant’s mark have
been registered to others does not nmean that applicant’s
mark is not nmerely descriptive of its goods. That is to
say, a mark which is nerely descriptive of applicant’s
goods is not registrable nerely because ot her sonmewhat
simlar marks have been registered. See In re Nett
Designs, Inc., 236 F.3d 1339, 57 USPQ2d 1564 (Fed. Cr.
2001) (“The Board nust deci de each case on its own
nerits...[citation omtted] Even if sone prior

regi strations had sone characteristics simlar to
[applicant’s] application, the PTO s all owance of such
prior registrations does not bind the Board or this
court.”)

Furthernore, the fact that a mark may not descri be al
aspects of applicant’s goods, including all of the nunerous
i ngredi ents of the supplenents and teas, or that they may
be intended for weight |oss or appetite suppression (not
revealed in applicant’s identification of goods) does not
detract fromthe mark’s nere descriptiveness. A mark need

not describe all of the purposes, characteristics or
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features of the goods in order to be nerely descriptive.
Rather, it is sufficient if the termdescribe a significant
attribute or feature of the goods. See In re Venture
Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985); and In re
HUDDL.E, 216 USPQ 358 (TTAB 1982). Thus, it is not
necessary, in this instance, that a prospective purchaser
of applicant's goods be informed of other ingredients of
the products or the fact that applicant’s goods are for

wei ght reduction, for exanple.

We conclude that applicant’s mark is nerely
descriptive of its goods, and that no inmagination is
required to conclude that the words HERB AND ROOTS
i mredi ately describe the ingredients of applicant’s
suppl ements and teas.

Decision: The refusal of registration is affirned.



