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Bef ore G ssel, Chapman and Drost, Adm nistrative Trademark
Judges.
Qpi nion by C ssel, Admnistrative Tradenmark Judge:

On April 21, 2003, applicant, a New Jersey
corporation, filed the above-referenced application to
regi ster the mark “EUPHONI C AUDI O on the Principal
Regi ster for “nusical instrument anplifiers and conponents
therefore [sic], nanely, audi o speakers, speaker cabinets,

speaker encl osures, sound anplifiers, pre-anplifiers, sound

processors and nodifiers, nanely[,] delay, reverb and
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distortion effects boxes, both foot operated and speaker
head mounted units,” in Cass 9. The basis for filing the
application was applicant’s claimthat it had used the mark
in comrerce in connection with the specified goods since
Novenber of 1995. Applicant cl ai ned ownership of three
prior United States trademark registrations for unrel ated
trademar ks, disclained the exclusive right to use the word
“audi 0” apart fromthe mark as shown and clained that the
mar k has becone distinctive within the meaning of Section
2(f) of the Lanham Act.

The first Trademark Exami ning Attorney! refused
regi stration under Section 2(d) the Lanham Act, 15 U S.C
Section 1052(d), on the ground that the mark applicant
seeks to register so resenbles the mark “EUPHONI X,” which
is registered? for “professional recording studio electronic
equi pnent and machi ne interface prograns, nanely conputer-
assi sted audi o m xing systens conprising a mx controller
and an audi o mai nframe, consisting of audi o processing
nodul es, controller nodul es, bar graph neters, audio

attenuators, pre-anplifiers, equalizers, auxiliary sends,

! The Examining Attorney noted above took over the prosecution of
this application after the first Ofice Action.

2 Reg. No. 1,576,206, issued on the Principal Register to
Euphoni x, Inc. on January 9, 1990; a Section 8 affidavit was
acceptred, and the registration was subsequently renewed.
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faders, bus anplifiers, nonitor outputs, headphone
anplifiers, test-tone oscillators, talk-back m crophones
and read-only nenories (ROW),” in Class 9, that confusion
is likely. He reasoned that the marks “are essentially
phonetic equivalents,” and that the goods “are virtually

i dentical because they are all nusical instrunent[s] and
conponents.”

Appl i cant responded to the refusal to register with
argunment that confusion is not |likely because the marks
convey di stinct commercial inpressions and the goods are
not commercially related. Wile applicant conceded that
the goods in the application and the cited registration
“involve creating nmusic by using electronic equipnent in
its nost broadest [sic] sense, Registrant’s goods contain
distinctions as conpared to Applicant’s goods which further
elimnates [sic] a likelihood of consuner confusion between
Registrant’s mark and Applicant’s mark.” Applicant went on
to distinguish between its products, which it argued all ow
pr of essional bass guitarists to anplify, distort and add
effects to their instrunents’ sounds during |live nusical
per formances, and the goods listed in the cited
regi stration, which applicant characterized as

“professional recording studio el ectronic equipnent and
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machi ne interface prograns,” the sane terns used in the
registration itself.

Subm tted in support of applicant’s argunents were
exhi bits which applicant argued establish that registrant’s
pr of essi onal recordi ng equi pnent and nachine interface
prograns do not nove in the sanme channels of trade as
applicant’s nusical instrunment anplification equi pnment
does. Applicant contended that the goods of the registrant
are sold in the United States exclusively by direct sales,
as opposed to the ordinary nusical instrunment retail sales
channels utilized by applicant. Applicant’s exhibits
consi st of advertisenents for both applicant’s products and
the products of the owner of the cited registration, but
they do not establish that the purchasers of the goods
listed in the application and the cited registration,
respectively, are necessarily different.

The second Exam ning Attorney was not persuaded by
applicant’s argunents or evidence. 1In the second Ofice
Action, he made the refusal to register based on Section
2(d) of the Act final.

Submitted with that O fice Action as additional
support for the refusal to register were copies of third-
party registrations and adverti senents and pronoti onal

materials the Exam ning Attorney had retrieved from
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I nternet sources. The Exam ning Attorney argued that this
evi dence establishes that other entities use their marks
respective in connection with the marketing of both goods
| i ke those specified in the application as well as goods

| i ke the products identified in the cited registration.
Yamaha, for exanple, pronotes its Digital Audio Wrkstation
m xer as a “professional-quality recording studio that you
can use just about anywhere.” This Internet advertisenent
appears to be directed both to musicians and to audio
production professionals, given that |oudspeakers and
reverb units are touted on the same website. On the sane
web page, Yanmha pronotes its powered nonitor | oudspeakers,
anplifiers and comrercial audi o rack-mounted m xers, which
are touted as “ideal for snmall-to-md-sized installations,
studi os, snaller PA systens, broadcast facilities and for
touring applications.”” Presumably, “touring applications”
i ndi cates use by nusicians performng on tour. |n another
pronoti onal piece, Sony Corporation is shown to market

pr of essi onal recording and editing machines as well as
speakers, signal processors and anplifiers. Additionally,
a conpany called Struder advertises studi o nonitor
speakers, anplifiers, m xing consoles and digital m xing
consol es for use in broadcasting applications and as wel |

as in live performances. The third-party registrations
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subm tted show that anplifiers, speakers and audi o m xer
consoles are listed as the goods for which the various
regi stered nmarks are registered.

Applicant tinely filed a Notice of Appeal. Both
applicant and the Exam ning Attorney filed briefs on
appeal, but applicant did not request an oral hearing
bef ore the Board.

Based on consideration of the record and the witten
argunents before us in this appeal, we hold that the
Exam ning Attorney has net his burden of establishing that
confusion within the neaning of Section 2(d) of the Act is
li kely.

In the case of E. 1. duPont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973), the predecessor to our
primary review ng court set out the factors to be
considered in determ ning whether confusion is |ikely.
Chi ef anong these factors are the simlarity the nmarks as
t o appearance, pronunciation, neaning and commerci al
inpression, and the simlarity of the goods set forth in
the application and registration, respectively.

In the case at hand, the record shows that the goods
set forth in the application are commercially related to
the goods listed in the cited registration. The mark

applicant seeks to register creates a commercial inpression
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quite simlar to the one engendered by the cited registered
mar k. Under these circunstances, confusion is plainly
likely.

Turning first to the marks, we note that greater
wei ght may be given to the dom nant feature of the mark in
determ ni ng whether confusion is likely. Tektronix, Inc.
v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 ( CCPA
1976). The descriptive, and hence disclained, term*“AUD O
in the mark applicant seeks to register has no significant
source-identifying function in relation to the audio
products identified in the application. The dom nant
portion of that mark is plainly the term “EUPHONI C,” which
is very simlar to the registered mark, “EUPHON X.”
“EUPHONI X” is the phonetic equivalent of the plural of
“EUPHONI C.” The addition of another word to a registered
mark is generally insufficient to overcone the |ikelihood
of confusion. See, for exanple, Inre United States Shoe
Corp., 229 USPQ 707 (TTAB 1985). This is especially so
when the termwhich is added to the registered mark is
nerely descriptive of the goods with which it is used.
Clearly, these two marks are simlar enough that their use
in connection with related goods is likely to cause

conf usi on.
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W thus turn to exami nation of the rel ationship
bet ween the goods specified in the application and those
set forth in the cited registration. As the Exam ning
Attorney points out, in order for confusion to be I|ikely,
they need only be related in some manner, or the conditions
surrounding their marketing need to be such that they could
be encountered by the same purchaser under circunstances
that could give rise to the m staken belief that the goods
conme froma conmon source. In re International Tel ephone &
Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

Wil e we cannot agree that the Exam ning Attorney’s
broad generalization that “both goods are nusical equi pnent
and conponents” (brief, p. 5) is sufficient to establish
that confusion is likely in the instant case. Applicant’s
goods are el ectronic conponents which anplify nusic, while
the goods set forth in the registration are recording
studi o el ectroni c equi pnent and machi ne interface prograns.
These products are not necessarily restricted to the field
of nusic, but they are all related to the electronic
production or reproduction of sound. The evidence of
record nonet hel ess supports the conclusion that the goods
set forth in the registration and those specified in the
application are conmmercially related, in that third parties

have used their respective marks on both types of products
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and have registered their marks both for the kinds of
products applicant sells and for the types of goods for
which the registrant has registered its mark. As noted
above, the materials submtted by the Exam ning Attorney
show t hat anyone visiting any of the quoted Internet sites,
whi ch of course includes both nusicians and audio
engi neers, has a basis upon which to understand that
anplifiers, speakers and sound processing equi pnent emanate
fromthe same sources which provide electronic recording
equi pnent. Even if the goods listed in the cited
registration were only directed to audi o engineers, their
use of the products bearing the mark would |ikely be
noticed by the nusicians who are being recorded. Moreover,
in that the application does not Iimt or restrict the
i ntended users or purchasers of applicant’s anplifiers,
speakers, sound processors or nodifiers, the |anguage used
in the application to identify the goods nust be
interpreted to enconpass all such products, including
anplifiers, speakers, sound processors and nodifiers used
by audi o recordi ng engi neers in connection with their
recording studio activities. Thus, the classes of
purchasers to whom t hese goods are marketed overl ap.

Based on the evidence of record, we conclude that

ei ther mnusicians or audi o engi neers who are famliar with
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t he professional recordi ng equi pnent sold under the mark
“EUPHONI X* are likely, when presented with the mark
“EUPHONI CS AUDI O on speakers, anplifiers, reverb and
distortion pedals, to assune that a single source is
responsi bl e for both.

Deci sion: The refusal to register under Section

2(d) of the Act is affirmed.
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