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Qpi nion by Cissel, Adm nistrative Trademark Judge:

On August 31, 2001, applicant, a partnership organi zed
and existing under the |l aws of the Commonweal th of
Pennsyl vania, filed the above-identified application to
regi ster the mark APOLLO RI DGE on the Principal Register

for “wine,” in Cass 33. The basis for filing the

application was applicant’s assertion that it possessed a
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bona fide intention to use the mark in commerce in
connection with this product.

The Exami ning Attorney refused registration under
Section 2(d) of the Lanham Act, 15 U. S.C. Section 1052(d),
on the ground that the mark applicant seeks to register,
APOLLO RI DCE, so resenbles the mark APOLLO which has
al ready been registered! for wine, that if applicant were to
use the mark it seeks to register in connection with the
i denti cal goods, confusion would be |ikely.

Applicant responded to the refusal to register with
argunment that confusion would not be likely, and attenpted
to anmend the application to disclaimthe terns “Apollo” and
“Ri dge” apart fromthe mark as shown.

The Exam ning Attorney was not persuaded by
applicant’s argunent, and in his second Ofice Action, he
made the refusal to register under Section 2(d) of the Act
final. Additionally, he noted that applicant’s request to
di scl ai m both conponents of its mark was non-responsive and
unacceptable, in that an applicant may not disclaimthe

entire mark it seeks to register.

! Reg. No. 1,626,226, issued on the Principal Register on Dec. 4,
1990 to Barcanerica International Corp. U S A d/b/a Apollo
Wnery & Vineyards Corp.; assigned to G no Barca as trustee of
the Barcanerica International U S. A Trust; affidavit under
Section 8 accepted; renewed.
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Applicant tinmely filed a Notice of Appeal, along with
its appeal brief. Attached to applicant’s brief was a copy
of what applicant asserted is a docunent show ng that the
Bureau of Al cohol, Tobacco and Firearns (BATF) had approved
applicant to use the “brand nanme” APOLLO RIDGE on its w ne.
At the end of applicant’s brief, applicant proposed, as an
“alternative request,” that if this additional evidence
were considered to exceed “the scope of evidence, or was
not, (sic) provided to the exam ner, and if such information
IS necessary or appropriate to use in the review, then
appl i cant hereby requests, pursuant to 37 C.F. R Section
2.142 (d), to remand the application to the Exam ner for
further exam nation.”

The Exami ning Attorney filed his appeal brief,
objecting to the Board's consideration of the additional
evi dence appended to applicant’s brief. Applicant filed a
reply brief, arguing that it had requested suspensi on and
remand for consideration of this evidence if the Exam ning
Attorney determned that its subm ssion was not proper.

Applicant did not request an oral hearing before the
Board. Accordingly, we have resolved this appeal based on
the witten argunents and the record presented on appeal.

W have not considered the evidence applicant

submtted with its brief. The record closes with the
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filing of the Notice of Appeal, and additional evidence may
only be made of record after that with perm ssion of the
Board as a result of a request under Rule 2.142(d).
Ordinarily, the Board does not grant such requests if the
addi ti onal evidence sought to be nmade of record was

avai lable for tinmely subm ssion prior to the appeal.

In the case at hand, the Notice of Appeal was filed on
Decenber 3, 2002. On its face, the evidence applicant
sought to introduce with its brief indicates that four of
applicant’s APOLLO RI DGE | abel s were approved in 2001 and
three were approved in January of 2002, so all of this
informati on could have been tinely submtted | ong before
the appeal was filed. Accordingly, applicant’s request for
suspensi on and remand for consideration of this evidence is
deni ed.

W hasten to note that in any event, this Board would
not be bound by the decisions by the BATF to approve
| abel i ng anyway, so even if applicant had tinely introduced
evi dence showi ng that that agency had approved the use of
the mark in question on applicant’s wi ne | abels, the Patent
and Trademark O fice would not be bound by that evidence to
reverse the refusal to register in this case. Watever
considerations |ed the BATF to issue the Certificates of

Label Approval, the issue before that agency was not
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registrability of APOLLO RIDGE as a trademark for w ne on
the Principal Register under Section 2(d) of the Lanham
Act, which is the issue for our resolution in this appeal.

In resolving this issue, we nust follow the guidance
of our primary review ng court, whose predecessor set forth
the factors to consider in determ ning whether confusion is
likely within the neaning of the Lanham Act in the case of
Inre E.lI. duPont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973). Chief anong these factors are the
simlarity of the marks as to appearance, pronunciation,
nmeani ng and commercial inpression and the simlarity of the
goods.

“When marks woul d appear on virtually identical goods
or services, the degree of simlarity between the marks
necessary to support a conclusion of |ikely confusion
declines.” Century 21 Real Estate Corp. v. Century Life of
Anerica, 970 F.2d 874, 23 USPQ2d 6098, 1700 (Fed. Cr
1992). In that applicant specifies the goods with which it
intends to use the mark as “wine,” and the goods naned in
the cited registration are the sane, the degree of
simlarity between the narks necessary to support a
concl usion that confusion would be likely is |ess than

woul d be the case if the goods were not identical.
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When applicant’s mark is conpared to the cited
regi stered mark, the marks easily neet this |evel of
simlarity because they create simlar conmmercial
i npressions. As the Exam ning Attorney points out, the
test for likelihood of confusion is not whether the marks
can be di stingui shed when subjected to side-by-side
conparison, but rather whether they create simlar overal
commercial inpressions. Visual Information Institute,
Inc., v. Vicon industries, Inc., 209 USPQ 179 (TTAB 1980).
We nmust | ook to the likely recollection of the average
purchasers of the goods in gquestion here, who do not
necessarily have perfect recall, and who normally would
retain a general, rather than a specific, inpression of a
trademark. Sealed Air Corp. v. Scott Paper Co., 190 USPQ
106 (TTAB 1975). In that wine is a product frequently
purchased by ordi nary consuners, such purchasers, if
famliar with registrant’s APOLLO wi ne, woul d be |ikely,
upon being presented with wi ne bearing applicant’s APOLLO
RI DGE nark, to assune that the sane source is responsible
for both.

Contrary to applicant’s argunent, the addition of the
word RIDGE to the registered mark is insufficient to
provi de a basis upon which consuners are likely to

di stingui sh between these two marks. As the courts and the



Ser No. 78/082, 130

Board have held many tines, the nere addition of a termto
a registered trademark does not necessarily overcone the

| i kel i hood of confusion. See: Coca-Cola Bottling Co. v.
Joseph E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105
(CCPA 1975); and Lilly Pulitzer, Inc. v. Lilli Ann Corp.,
376 F.2d 324, 153 USPQ 406 (CCPA 1967). Applicant argues
that the mark it seeks to register creates a very different
commercial inpression fromthe one engendered by the cited
regi stered mark because the addition of the word RI DGE
results in the connotation of its mark being that of a
geogr aphi cal pl ace, whereas the registered nmark conveys the
i npression of a Geek god or a good | ooki ng man.

Thoughtful reflection upon these two marks might result in
sonme prospective purchasers devel oping this kind of an
under standi ng, but in view of the fact that wine is an

ordi nary consuner product which is not necessarily
purchased with great care or deliberation by particularly
sophi sti cated purchasers (although applicant, w thout any
evidentiary support, maintains to the contrary), this
record does not establish that a significant portion of
such purchasers would be |ikely to distinguish between
these marks on this basis. Instead, it is nore |ikely that
no particular deliberation or analysis would necessarily be

enpl oyed when t hese products are purchased, and that the
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ordi nary people who shop for wine would be likely to
assunme, mstakenly, that the same source is responsible for
both APOLLO wi ne and APOLLO RI DGE wi ne, perhaps because of
the m staken inpression that APOLLO RIDGE wine is a
particular line of wines produced by the makers of the
APOLLO wi nes with which they may be famliar. Wen the

mar ks are conpared in their entireties, they create very
simlar commercial inpressions.

Applicant contends that it is “a matter of record”
that “the Assistant Comm ssioner has, through a high-1evel
vol une of registrations, deened that the term‘apollo is
not fanciful or unique,”..but rather “is highly diluted and
has been registered in many cases.” This argunent is
unsupported by any evidence properly made of record in this
application.

We have no doubt that in view of the cited registered
mar k, confusion would be likely if applicant were to use
the mark it seeks to register in connection with w ne.

Even if we did have doubt, however, it is well settled that
any such doubt would have to be resolved in favor of the
regi strant and prior user, and agai nst the applicant, who,
as the second coner, has a duty to select a mark which is
not likely to cause confusion with a mark already in use by

a conpetitor in the same commercial field. |In re Hyper



Ser No. 78/082, 130

Shoppes, (Ghio), Inc., 837 F.2d 643, 6 USPQR@d 1025 (Fed.

Cir. 1988).
DECI SI ON: The refusal to register under Section 2(d)

of the Lanham Act is affirned.



