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Bef ore Seehernman, Chapnan and Bottorff, Adm nistrative
Trademar k Judges.
Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

On Novenber 29, 2001, XOX Inc. (a California
corporation) filed an application to register the mark XOX
on the Principal Register for goods ultimately anmended to
read “jewelry 14K and sterling silver jewelry; bracelets,

rings being jewelry, watches, pendants, broaches” in

International Cass 14. The application is based on
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applicant’s clainmed date of first use and first use in
commerce of Cctober 20, 1991.1

The Exami ning Attorney refused registration under
Section 2(d) of the Trademark Act, 15 U. S.C. 81052(d), on
the ground that applicant’s mark, when applied to its
identified goods, is likely to cause confusion, mstake or
deception with the previously registered mark XOXO for
“jewel ry, watches and ot her horol ogical instrunments, nanely

"2 in International C ass 14.

cl ocks
When the refusal was nade final, applicant appeal ed.
Bri efs have been filed. Applicant did not request an oral
heari ng.
W affirmthe refusal to register. 1In reaching this
concl usion, we have followed the guidance of the Court in

Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 177

USPQ 563 (CCPA 1973). See also, Inre Majestic Distilling

! Applicant included in its original application a claimthat the
mar k has acquired distinctiveness under Section 2(f) of the
Trademark Act based on (i) applicant’s assertion of five years
substantially exclusive and continuous use, and (ii) applicant’s
cl ai med ownershi p by assi gnment of Registration No. 1769988,

i ssued May 11, 1993, for the mark XOX for “jewelry 14K and
sterling silver; bracelets, rings, watches, pendants, neckl aces,
broaches.” Registration No. 1769988 was cancel | ed under Section
8 of the Trademark Act in 2000.

The Exanining Attorney did not have the claimof ownership of a
dead registration and/or the Section 2(f) clains entered into the
USPTO s record of the application file.

2 Regi strati on No. 2456625, issued June 5, 2001 to XOXO d ot hi ng
Co., Inc.
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Conpany, Inc., 315 F. 3d 1311, 65 USP@2d 1201 (Fed. Cir.
2003). In any likelihood of confusion analysis, two key
considerations are the simlarities between the nmarks and
the simlarities between the goods and/or services. See
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F. 3d 1405, 41 USP@@d 1531 (Fed. GCir
1997) .

W turn first to a consideration of applicant’s goods
and those of the cited registrant. It is well-settled that
t he question of likelihood of confusion in Board
proceedi ngs regarding the registrability of marks nust be
determ ned based on an anal ysis of the goods or services
identified in applicant’s application vis-a-vis the goods
or services recited in the registration. See Octocom
Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPRd 1783 (Fed. GCir. 1990); and Canadi an | nperia
Bank of Comrerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490,
1 USPQ2d 1813 (Fed. Gir. 1987).

In this case, applicant’s identification of goods
includes the itens “jewelry 14K’ and “wat ches” and
registrant’s identification of goods includes the itens
“Jewel ry” and “watches.” Thus, the goods are, in part,

|l egally identical, and all of applicant’s identified goods
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are enconpassed within the term*“jewelry” in the cited
regi stration.

Li kewi se, we do not find any differences in the
channel s of trade or classes of purchasers. W nust
presune, given the identifications (neither of which is
limted), that the goods travel in the same channels of
trade, and are purchased by the sane cl asses of purchasers.
See Canadi an I nperial Bank of Comrerce v. Wells Fargo Bank,
supra.

“When marks woul d appear on virtually identical goods
or services, the degree of simlarity necessary to support
a conclusion of likely confusion declines.” Century 21
Real Estate Corp. v. Century Life of America, 970 F.2d 874,
23 USPd 1698, 1700 (Fed. Cir. 1992). Turning then to a
consideration of the marks, we consider the
simlarities/dissimlarities between applicant’s mark and
the cited registered mark in terns of sound, appearance,
connot ati on and commerci al i npression.

Applicant’s mark XOX and the cited registered mark
XOXO differ by only one letter -- the additional “O in
registrant’s mark. The marks XOX and XOXO woul d be
pronounced as the separate letters, and because they are
separate letters, they would be nore difficult to renenber

t han words, and thus, nore susceptible to confusion or
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m stake. The slight difference between the marks may not
be recall ed by purchasers seeing the marks at separate
times. The proper test in determning |ikelihood of
confusion is not on a side-by-side conparison of the marks.
Rat her the test nust be based on the recollection of the
average purchaser, who normally retains a general rather
than specific inpression of the many trademarks
encountered; that is, a purchaser’s fallibility of nmenory
over a period of tinme nmust also be kept in mnd. See
Grandpa Pidgeon’s of Mssouri, Inc. v. Borgsmller, 477
F.2d 586, 177 USPQ 573 (CCPA 1973); Spoons Restaurants Inc.
v. Morrison, Inc., 23 USP@@d 1735 (TTAB 1991), aff’d
unpub’d (Fed. G r. June 5, 1992); and Dassler KG v. Roller
Derby Skate Corp., 206 USPQ 255 (TTAB 1980).

As to connotation, the Exami ning Attorney requested in
her brief that the Board take judicial notice of an online
“Texting Dictionary” definition of “XOXOX" as “hugs and
ki sses.” W decline to take judicial notice of this online
dictionary definition. See In re Total Quality Goup Inc.,
51 USPQ2d 1474, 1476 (TTAB 1999). However, if we were to
view the letters “XO (in any nunber of repeated patterns,
e.g., “XOXOX’) as indicating “hugs and kisses,” it would
add to the simlarity of the involved marks as the

connotation would be the sane for both marks. Even
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assum ng that the registered mark consisting of the letters
“XOXO' is suggestive in relation to jewelry and thus is not
entitled to a broad scope of protection, the protection
certainly extends to prohibit registration of applicant’s
mar k, XOX, for identical goods.

W find that the marks are simlar in sound,
appear ance, connotation and overall commercial inpression.
See Wi ss Associates, Inc. v. HRL Associates, Inc., 902
F.2d 1546, 14 USP@2d 1840 (Fed. G r. 1990) (confusion found
i kely in contenporaneous use of TMM and TMS on conput er
sof tware).

Appl i cant argues that doubt is to be resol ved agai nst
t he newconer; and that the cited registrant is the
newconer. First, we have no doubt in this case, and
therefore, the legal principles involved where doubt exists
do not conme into play. Moreover, in an ex parte appeal,
when there is doubt as to whether there is a |ikelihood of
confusion, that doubt is resolved in favor of the cited
registrant and the application is denied. To whatever
extent, if any, applicant is asserting that it has priority
of use, that is not an issue in an ex parte appeal. See In
re Calgon Corp., 435 F.2d 596, 168 USPQ 278, 280 (CCPA
1971); and In re WIlson, 57 USPQ2d 1863, footnote 9 (TTAB

2001) .
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Decision: The refusal to register under Section 2(d)

is affirnmed.



