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Qpi nion by Quinn, Adm nistrative Tradenmark Judge:
An application was filed by Gow Mre, Inc. to

regi ster the mark shown bel ow

GROWSLMORE

"l Pursuant to the

for “fertilizers for agricultural use.
trademar k exam ning attorney’s requirenent, the words “GROW
MORE” are disclainmed apart fromthe mark

The exam ning attorney refused registration under

Section 2(d) of the Trademark Act on the ground that

Application Serial No. 78122114, filed April 16, 2002, asserting first
use anywhere and first use in commerce on March 14, 1991.
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applicant’s mark, when used in connection with applicant’s
goods, so resenbles the previously registered mark MORGRO

for “gardening products, nanely, insecticides, herbicides,

112 ”3

fungi ci des and weed kil lers, and for “fertilizers, as to
be likely to cause confusion. The cited registrations are
owned by the sane entity.

When the refusals were made final, applicant appeal ed.
Applicant and the examning attorney filed briefs. An oral
heari ng was not request ed.

Applicant argues that the marks are visually
different, and that the marks do not sound alike.

Appl i cant has submtted sixty-five third-party

regi strations of marks that include the terns “grow or
“gro” covering fertilizers or related products. Based on
this evidence, applicant contends that consuners are able
to distinguish between marks in the fertilizer field based
on even small differences between them

The exam ning attorney nmaintains that the goods are
identical or otherwise closely related. The exam ning
attorney al so contends that the marks are simlar,

asserting that the literal portion of applicant’s mark is

essentially a transposition of the registered mark, and

Regi stration No. 1006212, issued March 11, 1975; renewed.
®Regi stration No. 1418829, issued December 2, 1986; Section 8 affidavit
accepted, Section 15 affidavit filed.
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that the transposition does not change the overal
commercial inpression, so that confusion is |ikely between
the marks. The followi ng scenario is set forth by the
exam ning attorney to support her finding of Iikelihood of
confusion (Appeal Brief, p. 9):

A consuner with the average vague
menory of the marks will |ikely becone
confused between “More G ow and “G ow
More” [the phonetic spoken equival ent
of each mark]. For exanple nei ghbor A
says, “Hey, your yard | ooks great!

What are you using on it?” Neighbor B
responds “Morgro--its [sic] great
stuff. Try it.” Neighbor A goes--a
few days or even weeks |ater--to
agricultural store or hardware store
[sic] and conmes across “G ow More”
fertilizers and week killers. In his
head he thinks “Mre Gow? G ow Mre?
What was it called? This nust be the
stuffl!”

In support of the refusal, the exam ning attorney submtted
excerpts of websites retrieved fromthe Internet show ng
the relationship between fertilizers and insecticides and
her bi ci des, and that the products may be manufactured by
the sanme entity.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set

forth inInre E. |. du Pont de Nenpburs & Co., 476 F.2d
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1357, 177 USPQ 563 (CCPA 1973). See also: In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR@d 1201
(Fed. GCir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also: In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Cr. 1997).

Turning first to the goods, we nust base our
conparison on the identifications in the application and
the cited registrations. Inre Shell Gl Co., 992 F.2d
1204, 26 USPQR2d 1687, 1690 at n. 4 (Fed. Cr. 1993).
Applicant’s “fertilizers for agricultural use” and
registrant’s “fertilizers” are legally identical for
pur poses of the |ikelihood of confusion analysis. 1In
addition, we find that applicant’s fertilizers are closely
related to registrant’s “insecticides, herbicides,
fungi cides and weed killers.” 1In the absence of any
l[imtations in the identifications, it is presuned that the
goods nove in the same channels of trade and are purchased
by the sanme cl asses of purchasers. 1In re El baum 211 USPQ

639 (TTAB 1981).
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Accordingly, we turn to the question of whether the
respective marks are sufficiently simlar so that their use
in connection with the goods would be likely to cause
conf usi on.

Considering applicant’s mark, it is clear that the
literal portion, GROW MORE, dom nates over the subordinate
| eaf design. Purchasers will use the words to refer to or
request the goods. In re Appetito Provisions Co., Inc., 3
USPQ2d 1553, 1554 (TTAB 1987). Although it is not proper
to dissect a mark, if one feature of a mark is nore
significant than another feature, greater weight nay be
given to the dom nant feature for purposes of determ ning
l'i kel i hood of confusion. @Gant Food, Inc. v. Nation's
Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390 (Fed. Gr
1983) .

In conparing applicant’s mark GROWN MORE and desi gn
with registrant’s mark MORGRO, the marks are different in
sound and appearance. The marks | ook different and,
because of the reversal of the terns conprising the marks,
t he marks sound different.

In terns of meaning, the marks are highly suggestive,
and the highly suggestive nature of the marks is a
significant factor to consider in this case. Insofar as

applicant’s mark is concerned, the exam ning attorney even
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required a disclainmer of the words “GRONVMORE.” The third-
party registrations, being like dictionary evidence to show
the neaning of the ternms “grow and “gro,” establish the
suggestive nature of the marks, that is, that the products
w Il pronote better or inproved growh of agricultural
products. Specialty Brands, Inc. v. Coffee Bean
Distributors, Inc., 748 F.2d 669, 223 USPQ 1281, 1285-86
(Fed. Cir. 1984); and In re Dayco Products-Eagl enotive

Inc., 9 USPQ2d 1910, 1911-12 (TTAB 1988).

The main thrust of the exam ning attorney’s argunent
is that the ternms conprising the marks are sinply
transposed, and that this is not enough to avoi d confusion.

Where the primary difference between marks is the
transposition of the elenents that conprise the marks and
where the transposition does not change the overal
comercial inpression, there may be a |ikelihood of
confusion. In re Wne Society of America Inc., 12 USPQd
1139 (TTAB 1989). However, if the transposed mark creates
a distinctly different commercial inpression, then
confusion is not likely. 1In re Best Products Co., Inc.,
231 USPQ 988 (TTAB 1986).

In the present case, we find that the transposition of
the terms “GRON and “MORE,” together with the change in

spel ling, give the marks different overall commrerci al
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i npressions. Applicant’s mark GROWN MORE and desi gn woul d
appear to be grammatically correct, whereas registrant’s
mark MORGRO is not only grammatically incorrect, but also
the words in registrant’s mark are m sspelled. Thus, we
find that registrant’s mark conveys a commercial inpression
that is jarring in a way that applicant’s mark is not. The
transposition of the terns and the different spellings of
the terns, coupled with the highly suggestive nature of the
mar ks, are enough to distinguish the marks, even when
applied to identical or closely related goods. Also, the
addition of the |eaf design in applicant’s | ogo mark,
al though less significant than the words, neverthel ess
serves to further distinguish this mark fromregistrant’s
mar K.

Based on the record before us, we see the exam ning
attorney’ s assessnent of the |ikelihood of confusion as
anounting to only a specul ative, theoretical possibility.

Decision: The refusal to register is reversed.



