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Qpi nion by Drost, Adm nistrative Tradenmark Judge:

On May 3, 2002, Mayce Edward Chri st opher Wbber
(applicant) applied to register the mark CAEBB in typed or
standard character formon the Principal Register for
“clothing, nanely, T-shirts, sweat shirts, warmup suits,

j ackets, head wear, tank tops, shorts, pants, socks and
shoes” in Cass 25. The application was originally based
on an intention to use the mark in conmmerce, but on
Septenber 8, 2003, applicant filed a Statenent of Use
alleging a date of first use and a date of use in conmerce

of May 7, 2003.
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The exam ning attorney has refused to register
applicant’s mark on the ground that the mark shown on
applicant’s specinmen is not a substantially exact
representation of the mark as shown in the drawing. Al so,
the exam ning attorney has mai ntai ned that applicant woul d
not be permtted to file a substitute drawi ng show ng the
mark in stylized form

After the final office action, applicant appealed to
thi s board.

The issues in this case arose when applicant submtted
the specimen with his Statenment of Use. To support the
registration of his mark CWEBB, applicant submtted the

speci nen bel ow.

The exam ning attorney contends that the “letters WEBB

are clearly presented thereon. After tel ephonic
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comuni cation with applicant’s counsel, the stylized
portion above[,] below and to the left of the *W have been
indicated to be the letter *C.° This highly stylized
conponent could also be viewed as a stylized horseshoe set
on its side... The trademark exam ni ng attorney contends
that the highly stylized letter “C on the specinen is not

i mredi ately or easily recogni zable as such, and that the
speci nen of record is not a substantially exact
representation of the mark on the drawing page.” Brief at
2.

Appl i cant argues that the “exam ning attorney states
that she can perceive the ‘C,’ at the very |east.
Therefore, where, as here, the mark is recogni zabl e on the
speci men, the standard character formdrawi ng for the mark
CWEBB is appropriate.” Brief at 7.

“A drawi ng depicts the mark sought to be registered.”
37 CFR 8 2.52, Trademark Rule 2.52. “[T]he drawi ng of the
mar k nmust be a substantially exact representation of the
mark as used on or in connection with the goods and/ or
services.” 37 CFR 8§ 2.51(a)(1), Trademark Rule 2.51(a)(1).
See al so TMEP § 807.12(a) (4'" ed. April 2005). Therefore,
our initial question is whether the draw ng that applicant
submtted as the mark sought to be registered is a

substantially exact representation of the mark on the
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speci nen. Applicant’s standard character draw ng
unequi vocal |y depicts the mark as CWEBB. The speci nen
submtted with applicant’s statenent of use shows the mark

as foll ows:

“A special formdrawing is required if words, letters
or nunerals are presented in a distinctive formthat
changes the neaning or overall commercial inpression of the
mark.” TMEP § 807.04(b) (4'" ed. April 2005). A nmark
cannot be shown as a typed or standard character drawing if
it “is stylized or has a design elenment [that] engenders an
uncommon or ‘special’ commercial inpression that would be
altered or lost were registration to i ssue based on a typed

drawing.” In re Morton Norwi ch Products, Inc., 221 USPQ

1023, 1023 (TTAB 1983) (Board held that a mark depicted in

approximately the following formrequired a special form
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drawi ng: LzBID). The board has di scussed when a speci al
formdrawing is required and a typed draw ng woul d,
t herefore, be inappropriate.

In the particular instance it is our opinion that the
adj ective "special"™ must be given its ordinary neaning
whi ch woul d be "uncommon,"” "noteworthy,"
"extraordinary."

As we view applicant's mark as used[,] the conpound
term "l uncheon tine" is presented in an uncommon
manner to the extent that a prospective purchaser's
initial inpression of the mark m ght well be other
than that which applicant may intend to convey by the
wel | understood term “luncheon tine."

In re Dartnmouth Marketing Co., Inc., 154 USPQ 557, 558

(TTAB 1967) (parentheticals omtted).

Qobviously, there are cases where a special form
drawi ng woul d be the only type of drawi ng that woul d be
acceptabl e and there are other cases where a typed or
standard character draw ng woul d be unquesti onably
appropriate. In addition, we agree that the Ofice
encour ages the use of standard character or typed draw ngs.
The issue in this case is whether applicant can submt a
standard character draw ng because, as applicant argues,
the “mark contains only letters. The letters are listed in
the Standard Characters Set provided by the USPTO.  The
mar k does not contain a design elenent.” Applicant’s Brief

at 6.
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Appl i cant’ s argunment overl ooks the requirenent that
the mark in the drawi ng “nust be a substantially exact
representation of the mark” on the specinmen. By submtting
a standard character draw ng, applicant indicated that his
mark was not shown in a “distinctive formthat changes the
nmeani ng or overall commercial inpression of the mark.”
However, the specinmen shows the mark as either a highly
stylized mark or a mark containing a design elenent or as
just the letters WEBB. The specinen clearly shows the
letters WEBB in the sanme size and font. The letter “C may
be suggested by the design around the letters WEBB but to
many, if not nost, purchasers it would not. Wen it is not
even clear if the mark is for four or five letters or
whet her the mark includes a design or another letter, a
standard character drawing is not appropriate. 37 CFR
8§ 2.52(a)(2), Trademark Rule 2.52(a)(2) (Standard character
drawi ng appropriate if the “mark does not include a design
elenment”). The specinen provided by applicant does not
show a mark that clearly includes a stylized “C.” Rather,
t he background el ement shown on the speci nen creates nore
of a Rorschach inkblot test effect, which sonme people m ght
conclude is a letter. To take the applicant’s argunent to
its logical conclusion, in a case involving a standard

character drawing for the mark “ABC,” an applicant should
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be allowed to submt as a specinen a depiction of an

i nkbl ot sinply because the applicant asserts that the
inkblot is a representation of the letters “ABC.” However,
even if the exam ning attorney agreed that sone prospective
purchasers may see the letters “ABC’ in the inkblot, that
woul d not nean the commrercial inpressions were
substantial ly exact.

Appl i cant responded to the exam ning attorney’s
refusal to register by submtting evidence to show that
applicant is a basketball player who has received
considerable publicity in the National Basket bal
Association (NBA). The evidence shows that applicant is
known as Chris Webber. 1In addition, applicant has asked us
to take judicial notice that “Chris Wbber’s knick (sic)
name is CANEBB.” Brief at 7. W decline this request
because we do not find that this is a fact that is “capable
of accurate and ready determ nation by resort to sources
whose accuracy cannot reasonably be questioned.” Fed. R
Evid. 201(b). However, the evidence that applicant
submtted with his request for reconsideration supports a
conclusion that CWEBB is Chris Wbber’s nicknanme. See,
e.g., Oange County Register, July 25, 2002 (“CwWbb
actually accepted the $1,155 in prize noney”); Washington

Times, May 5, 2002 (“.far cry fromhow Chris Wbber handl ed
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a simlar situation in California a couple of years ago.
“1f Sacranento troubles nme about a ticket,’ threatened
CWebb, whose contract was soon up..7).

Applicant argues that if “Chris Wbber is known as
CWEBB, consuners of his products will recognize the mark
CWEBB on his shoes, even where the Cis highly stylized.”
However, even if we accept that applicant’s nicknanme is
CWebb, we cannot conclude that prospective purchasers would
recogni ze the letters WEBB with a highly stylized design as
CWebb. To take a nore extrenme exanple, the shirt in the
speci nen appears to be a basketball jersey with the nane
“WEBBER’ on the back. While fans of basketball may view
the term “Webber” as referring to Chris Wbber, the
speci mren woul d not support an application to register the
mark CHRI'S WEBBER.  Further, although applicant does not
claimthat the portion of the photograph showi ng the shirt
with the nane WEBBER i s a specinmen of use of the applied-
for mark CAEBB, we wi sh to make clear that the photograph
of the WEBBER j ersey does not support applicant’s attenpt
to register the mark CWEBB, regardless of whether
prospective purchasers recogni ze that the nanme “Wbber” on
a basketball jersey refers to Chris Wbber or CwWbb.

Moreover, we note that applicant’s clothing and shoes

in his identification of goods are not limted to any



Ser. No. 78126211

specific purchasers. Even if purchasers with superior
know edge of basketball players may be able to guess that
the mark on applicant’s specinen includes the letter “C”
ordi nary purchasers would not. Further, the determ nation
of whet her speci nens support the registration of a mark
shown in a drawing is not a guessing gane. The draw ng
must, as we have stated, be a substantially exact
representation of the mark shown in the specinens. The
standard character drawing CWEBB is clearly not.

Therefore, the exam ning attorney properly objected to
t he speci nen because the mark on the specinen is not a
substantially exact representation of the mark in the
dr awi ng.

The next question is whether applicant could submt a
new drawi ng showi ng the mark as depicted on the specinen.
Al t hough applicant did not submt an anmended draw ng, the
guestion of whether applicant could anmend his drawing to
depict the mark in this way was clearly di scussed by
appl i cant and the exam ni ng attorney.

Trademark Rule 72(b) (37 CFR 8 2.72(b)) addresses when
an applicant can submt a new draw ng:

In an application based on a bona fide intention to

use a mark in comrerce under section 1(b) of the Act,

the applicant nay anend the description or draw ng of
the mark only if:
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(1) The specinens filed wwth an anmendnent to allege use
or statenent of use, or substitute specinens filed
under 82.59(b), support the proposed anendnent; and

(2) The proposed anendnent does not materially alter
the mark. The O fice will determ ne whether a proposed
anendnent materially alters a mark by conparing the
proposed amendnent with the description or draw ng of
the mark filed with the original application.

In this case, applicant’s mark on the drawing is
unequi vocally for the letters CANEBB. The mark shown on the
speci nens, however, clearly shows only the | etters WEBB;
whet her the letter “C’ would be seen in that mark i s not
only debatable, it is unlikely. Thus, the mark shown in
the specinens is materially different fromthe mark in the
dr awi ng.

We have previously held that it was a materi al
alteration to change the mark TURBO with a tornado design

shown below to a typed drawing. See Inre CIB Inc., 52

USPQRd 1471 (TTAB 1999).

(-4

The board noted that “this design is the first thing a
consunmer woul d notice when view ng the mark.” CITB, 52
USPQ2d at 1473. The first thing purchasers would see when

viewi ng applicant’s mark on the specinen are the letters

10
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VBB not CWEBB. An anended draw ng showi ng the mark
depicted in the specinen very clearly does not convey the
sanme commercial inpression as the mark shown in the current
standard character drawing. “In |ooking nore closely at
Rule 2.72(a), we note that the touchstone for permssible
amendnments to the mark is that the mark retains the same
overall commercial inpression.” CIB, 52 USPQ2d at 1473.

In addition, the exam ning attorney has pointed out
that the “highly stylized conponent could al so be viewed as
a stylized horseshoe set on its side.” Brief at 2. This
additional elenent would likely require a further search
for conflicting marks, and this factor al so supports the
exam ning attorney’'s view that the new drawi ng woul d be a

material alteration. 1In re Wo? Vision Systens Inc., 57

UsP2d 1211, 1217-18 (TTAB 2000).

W find that it would be a material alteration to
change the mark from CWEBB i n standard character formto
VBB and a design or stylization that may be a “C’ or sone
other feature, in the manner it is depicted in the
speci nen. Therefore, applicant cannot submt a substitute

drawing. See In re Richards-WIcox Manufacturing Co., 181

USPQ 735, 735 (Commir Pat. 1974) (Conm ssioner held that it
was a material alteration to anend mark from FYE[ R-W ALL

and di anond design to FYER-WALL in block letters).

11
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Deci sion: The exam ning attorney’s refusals on the
grounds that the mark on the specinen is not a
substantially exact representation of the mark in the
drawi ng and that applicant cannot submt a substitute

drawi ng are affirned.
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