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Paul a B. Mays, Trademark Exam ning Attorney, Law O fice 102
(Thomas Shaw, Managi ng Attorney).

Bef ore Seehernman, Quinn and Rogers, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Hunt er Fan Conpany has appeal ed fromthe final refusal
of the Trademark Exam ning Attorney to regi ster WOBBLEFREE
as a trademark for “ceiling fan nounting system conpri sed
of a non-nmetal trilobular ball and netal canopy and netal

1

seat for the ball.” Regi stration has been refused pursuant

! Application Serial No. 78144809, filed August 12, 2002, and
asserting a bona fide intention to use the mark in commerce. W
note that in its appeal brief applicant states that it began
using its mark in comerce on Decenber 31, 2002; however,
applicant did not file an anendnent to all ege use.
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to Section 2(e)(1l) of the Trademark Act, 15 U.S. C
1052(e) (1), on the ground that applicant’s mark is nerely
descriptive of its identified goods.?

The appeal has been fully briefed. Applicant did not
request an oral hearing.

It is the Exam ning Attorney’s position that
WOBBLEFREE is nerely descriptive of applicant’s goods
because they describe a feature of the goods, nanely, that
t he goods prevent wobbling of ceiling fans that are nounted
usi ng applicant’s system?® In support of her position, the
Exam ni ng Attorney has submtted dictionary definitions of
the words “wobble” and “free,”* the nost pertinent of which

are as follows:?®

2 Inits appeal brief applicant asserts that it “has spent

significant effort in advertising and otherw se pronoting the
sale of its goods under its WOBBLEFREE mark.” p. 1. Applicant
has not nade a claimthat its mark has acquired distinctiveness
(nor has it subnmitted any evidence with respect to acquired

di stinctiveness). Because the issue before us in this appeal is
solely whether applicant’s mark is inherently distinctive or
merely descriptive, any assertions regardi ng sal es

and advertising are irrelevant to our determnation.

3 The Examining Attorney has stated in her brief that the mark
is also nerely descriptive because it “literally indicates that
the applicant’s ceiling nounting systemdo [sic] not Wbble.” P
5 (enmphasis in original). However, she goes on to assert that a
“wobbl e free” fan assures better performance, and we have

t herefore consi dered her position to be as indicated above.
Applicant, too, in arguing against the refusal, has centered its
argunents on the effect of the systemon the fan, rather than
that the systemitself does not wobble.

* Canbridge International Dictionary of English, © Canbridge

Uni versity Press 2002. Certain of the exanples follow ng the
definition of “free” were not provided by the Exam ning Attorney
during exam nation, but were included with the Exam ni ng
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Wbbl e: v. to (cause sonething to)
shake or nove fromside to side in a
way that shows a | ack of bal ance

| wouldn’t use that bookcase if | were
you because it wobbl es whenever you put
anything on it [1]

You' Il spill ny coffee if you wobble
the table like that! [T]

Free: (Wthout)
Adj; not having sonething that is
unwant ed or unpl easant:

Because the organization is a
charitable enterprise it is free from
tax worl dw de.

She’' || never be conpletely free of the
di sease.

Ensure the wound is free fromof dirt
bef ore appl yi ng the bandage.

-free [used at the end of words to nean
‘“wi thout’]:

| ead-free fuel

No working environnent is entirely
stress-free

The journey was surprisingly hassle-
free.

Attorney’ s appeal brief. Although these exanples were not
properly made of record, the Board may take judicial notice of
dictionary definitions, and we have therefore considered the
entire definition, as listed above. See University of Notre Dane
du Lac v. J. C. Gournet Food Inmports Co., Inc., 213 USPQ 594
(TTAB 1982), aff’d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).
® Because descriptiveness nust be determined in relation to the
goods at issue, and not in the abstract, see In re Abcor

Devel opnment Corp. 588 F.2d 811, 200 USPQ 215 (CCPA 1978), In re
Venture Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985), we have
recited only the definitions that are relevant to a ceiling fan
nounting system See In re Polo International Inc., 51 USPQd
1061 (TTAB 1999) (because applicant's goods are conputer software
for document managenent, DOC in the mark DOC- CONTROL will be
readily understood as referring to “docunents” rather than to
“doctor”). We also note that applicant has not suggested that
other definitions for wobble or free would be appropriate to

t hese goods.
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In addition, the Exam ning Attorney has made of record
third-party registrations for marks containing the word
FREE i n whi ch FREE has been di scl ai ned.

Appl i cant has al so submtted third-party registrations
for marks which contain the word WOBBLE or variations
t hereof in which the termwas not disclained. It has al so
submitted with its brief dictionary definitions® of “wobble”

and “free,” the nost pertinent of which we |ist bel ow

Wbble: [t]o nove or rotate with an
uneven or rocking notion or unsteadily
fromside to side

Free: 4.a. Not affected or restricted
by a given condition or circunstance: a
healthy animal, free of disease; free
fromneed. b. Not subject to a given
condition; exenpt: incone that is free
of all taxes.

Applicant has argued that, while the mark may descri be
ceiling fans that do not wobble, it does not describe
applicant’s nounting systemfor such fans. “Applicant’s
ceiling fan nounting systemitself is not what is free from
wobbl e; rather, when the consunmer installs a ceiling fan
usi ng a WOBBLEFREE nounting system the installed ceiling

fan does not shake or wobble.” Brief, p. 5 (enphasis in

original). Applicant reiterates inits reply brief its

® The American Heritage Dictionary of the English Language, 4'"

ed. © 2000. Although these definitions were not nmade part of the
record during the prosecution of the application, see Trademark
Rul e 2.142(d), we have taken judicial notice of them
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point that a result of using its nounting systemis that
ceiling fans nounted therewith do not wobble: *Rather,
Appl i cant has consistently argued that its ‘nounting
systens are not free from wobble; rather, a consunmer may
use Applicant’s nounting systemin conjunction with a
ceiling fan to make the ceiling fan free fromwobble.”” p.
4 (unnunbered), quoting appeal brief at p. 2.

Al t hough applicant takes the position that to be found
merely descriptive WOBBLEFREE nust convey information about
a feature or characteristic of its goods, rather than of
the ceiling fans nounted with its system that is not
necessarily correct. In In re Abcor Devel opnent Corp.
supra, the Court stated that a mark is nmerely descriptive
if it “conveys information regarding a function, or
pur pose, or use of the goods.” 200 USPQ at 217
Applicant’s mark i nmedi ately conveys to a purchaser of its
identified nmounting systemfor ceiling fans that a purpose
of the systemis to prevent ceiling fans from wobbli ng,
i.e., that fans nounted using this systemw || be wobbl e-
free. |In other words, applicant offers a nounting system
for wobble-free fans. The fact that WOBBLEFREE does not
refer to a characteristic of the nounting systemitself
(that the system does not wobble), but to the result of

using the system does not make the mark registrable; a



Ser No. 78144809

mark is considered nerely descriptive if it conveys
information concerning, inter alia, a quality,
characteristic, function, ingredient, attribute or feature
of a product, but it does not have to describe every one of
these. Rather it is enough if it describes a single,
significant quality, feature, etc. See In re Venture
Lendi ng Associ ates, supra.

In prior cases, the Courts and this Board have found
marks to be nerely descriptive if they describe the purpose
of the goods. See, for exanple, Inre W A Sheaffer Pen
Conpany, 158 F.2d 390, 72 USPQ 129 (CCPA 1946) (FINE LI NE
nmerely descriptive of nechani cal pencils because, although
FINE LI NE does not describe a nmechanical pencil, it conveys
the information that the pencil will produce a fine |ine);
In re MBA Associ ates, 180 USPQ 338 (TTAB 1973) (STUN GUN
for weapon whose prinmary purpose is to i mobilize or stun
the target is nerely descriptive); In re National Presto
I ndustries, Inc., 197 USPQ 188 (TTAB 1977) (“Burger” for
cooking utensils descriptive of purpose of goods). See
also, In re Anmerican Beauty Products Conpany, Inc., 223
USPQ 828, n. 2 (TTAB 1984), involving the mark REJUVA CURL
for, inter alia, permanent wave preparations. The Board
indicated that it would have found CURL to be descriptive

of the end result of applicant’s permanent wavi ng
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preparations, but that, because applicant had disclained
exclusive rights to that word, it was not necessary to
deci de that question.

As for the third-party registrations submtted by
applicant in which marks containing the word WOBBLE or
vari ations thereof have been registered w thout disclainer
or resort to the provisions of Section 2(f) of the
Trademark Act, there is little persuasive value in these
regi strations because the Board nust assess each mark on
the record of public perception submtted with the
application. In re Nett Designs, Inc., 236 F.3d 1339, 57
USPQ2d 1564 (Fed. Cir. 2001).7 That is especially true in
this case because the marks are for different goods from
t hose at issue herein. Mst, in fact, are for toys, and
several marks do not use the word WOBBLE, but a variation
such as HAWG WOBBLER (for fishing lures) and THE WOBBLER
(for irrigation sprinkler heads).

Inits reply brief applicant has made the argunent
that its mark is one unitary and distinct word, WBBLEFREE
Al t hough applicant has nmerged the two words into one,

consuners woul d i medi ately perceive that the mark is

" The sane is true of the third-party registrations subntted by

the Exam ning Attorney in which the word FREE has been
di scl ai ned.
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conposed of the two words, WOBBLE FREE. The depiction of
the mark, therefore, does not change the inpression that

t he words convey, that the fan nounting systens w th which
the mark is used result in ceiling fans that do not wobbl e
when in use.

Deci sion: The refusal of registration is affirned.



