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Opi nion by Drost, Adm nistrative Tradenmark Judge:

On July 26, 2002, Nostalgia Network, Inc. (applicant)
filed an application (Serial No. 78147904) to register the
mar k EMBASSY CHEFS, in standard character form on the
Principal Register for services ultimately identified as
“entertai nnent services, nanely, providing television
progranms in the field of culture and cuisi ne broadcast over

television, satellite, audio, and video nedia” in O ass 41.
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The application contains an allegation that the mark was
first used on Decenber 12, 2001, and in commerce on July 8,
2002. !

The exam ning attorney refused registration on the
ground that the mark was nerely descriptive under Section
2(e)(1) of the Trademark Act, 15 U.S.C. § 1052(e)(1), of
t he services because “the proposed mark nerely descri bes
the subject matter of applicant’s television program which
feature[s] enbassy chefs or chefs from various enbassies.”
Brief at 3. The exam ning attorney al so required that
applicant submt an acceptabl e speci nen because the
ori gi nal specinen, a nenorandumused to solicit vendors, is
“an announcenent or informational sheet about future
services.” Brief at 5.

Applicant, on the other hand, argues that the Ofice
has registered simlar marks on the Principal Register and
the “fact that a chef appears to denonstrate how to prepare
the cuisine is ancillary to Applicant’s services. As such,
the mark shoul d be found suggestive and all owed on the

Principal Register.” Brief at 2. Regarding the specinens,

! The application also originally contained an all egation that
applicant had a bona fide intent to use the nark in comrerce.
Appl i cant subsequently deleted the intent-to-use basis.
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appl i cant argues that the specinen “is an adverti sing
mat eri al that uses the mark EVMBASSY CHEFS.” Brief at 6.

Descri ptiveness Refusal

“Amark is nerely descriptive if it ‘consist[s] nerely
of words descriptive of the qualities, ingredients or
characteristics of’ the goods or services related to the

mark.” In re Oppendahl & Larson LLP, 373 F.3d 1171, 71

UsPQ@2d 1370, 1371 (Fed. Cr. 2004), quoting, Estate of P.D

Beckwith, Inc. v. Conm ssioner, 252 U.S. 538, 543 (1920).

See also In re MBNA Anerica Bank N A, 340 F.3d 1328, 67

USPQ2d 1778, 1780 (Fed. Cir. 2003); In re Quik-Print Copy

Shops, Inc., 616 F.2d 523, 205 USPQ 505, 507 (CCPA 1980).

“Such qualities or properties include color, odor,

function, dinensions, or ingredients.” 1In re Gyulay, 820

F.2d 1216, 3 USPQ2d 1009, 1010 (Fed. Cir. 1987) (internal
quotation marks omtted). Descriptiveness of a mark is not
considered in the abstract, but in relation to the
particul ar goods or services for which registration is

sought. In re Abcor Dev. Corp., 588 F.2d 811, 200 USPQ

215, 218 (CCPA 1978). Moreover, we nust consider whether
the mark in its entirety is nerely descriptive. P.D

Beckwith, Inc., 252 U S. at 545-46

The exam ning attorney has submtted printouts from

t he www. goodt v. com website about the “Enbassy Chefs”
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program? This is “Applicant’s website.” Applicant’s Brief

at 2.

The follow ng are descriptions (enphasis added)

about the show. 3

Enbassy Chefs

Satisfy your appetite for international cuisine along
with an appreciation of travel, food and culture on
GoodLi fe TV Network’s Enbassy Chefs. Tour Washi ngton
D.C.'s fanpbus Enbassy Row and get an insiders | ook at
t hese remarkabl e enbassi es and the fabul ous residences
of anbassadors while at the sanme tinme receiving
insight to their country and custons. Then neet the
enbassy’s chef and find out how food ties into the
national culture as they prepare a nenu fit for a
state dinner.

Korea ...
Exotic dishes are prepared by the South Korean
Enbassy’ s renowned chef, Sue Kyung Lee...

Mexi co

View the Mexican Cultural Center filled with historic
art exhibits, photo galleries and 1500 year old
artifacts. Then Lucero Duran, the Enbassy\’s chef,

wi ||l prepare Linme Soup, Salsa Verde, Roasted Pork
Tenderloin with Ancho Chile Sauce and for desert;
Bunuel os with Chocol ate and Nuts.

Et hi opi a ...

W wiill learn fromthe Enbassy Chef how to prepare the
traditional Ethiopian dishes of Doro Wat, Tibs, Kitfu,
and M ser Wt ...

Br azi |

Recei ve a personal tour of the Brazilian Anbassador’s
resi dence fromthe Anbassador’s wife. W wll also
expl ore cuisine and culture of South America’s |argest
country. And the Brazilian Enbassy Chef will prepare
Brazilian Soup, Crab Cakes with Coconut, Farofa wth
Bl ack Beans and finish with a sorbet nmade of Brazilian
white cheese fromthe Mnas region with a Guava sauce.

2 The copyright notice for the webpage identifies the copyright
hol der as “Nostal gia Network, Inc.”

3 The material as quoted contains several exanples of non-
standard English granmar uses.
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Egypt o _
Expl ore the cuisine and culture of a country Iike no

ot her when you tour the Washington, DC residence of

t he Egypti an anbassador. The enbassy\’'s chef wll

prepare Gilled Mullet with Coriander Sauce, Shish

Kebab with Oriental Rice and for dessert, OnAli, a

treat with quite a story behind it.

Cer many

W will tour the magnificent residence of the German

Anbassador, where art, furnishings and structure

create an inpressive unity of design. Then, the

Enbassy’ s worl d-class chef will show us how to prepare

his inventive twist on the classic strudel with

Lobster Strudel with Riesling Sauce, followed by

Seared Venison in a traditional sweet-and-sour sauce,

served with Pear Confit, and for dessert, Quark Musse

w th Sour Cherries.

Al so, the exam ning attorney included a GoodLifeTV.com
list of the network’s prograns with a description of each.
For Enbassy Chefs, the programis simlarly described as
i ndi cated previously: “Tour Washington D.C ’'s fanous
Enbassy Row and get an insiders |ook at these remnarkabl e
enbassi es and the fabul ous residences of anbassadors. Meet
the enbassy’s chef as they prepare a nenu fit for a state
di nner.”

Furthernore, the exam ning attorney points out that
“applicant concedes in its response of July 9, 2003, that
‘...applicant’s entertai nnment services [have] chefs working
at various enbass[ies].’” Brief at 4.

The evidence makes it clear that enbassies often have

a chef attached to their staff. These chefs are referred
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to as the “enbassy’s chef” or the “enbassy chef.”
Applicant’s television programw || feature, at least in
part, a segnent where an enbassy chef prepares dishes of
the enbassy’s country. |ndeed, nmany of the descriptions of
the prograns indicate that the show consists of two parts —
a tour of the enbassy or the anbassador’s residence
foll owed by the enbassy’s chef preparation of that
country’s dishes. See, e.g., Segnents concerning Mxico,
Brazil, Egypt, and Germany. W find that the segnment where
t he enbassy chef prepares the country’s dishes is a
significant feature of applicant’s EMBASSY CHEFS prograns.
MBNA, 67 USPQR2d at 1781 (“We therefore conclude that
substanti al evidence supports the Board finding that
MONTANA SERI ES and PHI LADELPHI A CARD nerely describe a
significant feature of MBNA's affinity credit card
services”).

Applicant responds to this evidence by arguing that
“the U.S. Trademark O fice database of registered
trademarks |ists nunmerous marks on the Principal Register
that are simlar to Applicant’s mark.” Brief at 3. W
begin by noting that the Federal Crcuit has held that
“[el]ven if sonme prior registrations had sone
characteristics simlar to Nett Designs' application, the

PTO s al |l owance of such prior registrations does not bind
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the Board or this court.” In re Nett Designs Inc., 236

F.3d 1339, 57 USPQ@d 1564, 1566 (Fed. G r. 2001).
Therefore, even if these other registrations were rel evant,
they certainly do not support the registration of a term
that the evidence shows is nerely descriptive. Next, we
poi nt out that none of these registrations contains the
word “enbassy.” Third, several of the |isted trademarks
are for applications that have not registered. An
application does not have nuch probative val ue. Zappi a-

Paradiso, S.A v. Cojeva Inc., 144 USPQ 101, 102 n.4 (TTAB

1964) (“Opposer has al so submtted in evidence a copy of
the file of an application for registration .., but such
material is inconpetent as proof of anything other than the
fact that such an application for registration was filed in
the Patent Ofice”). Therefore, the third-party
registrations for other trademarks do not indicate that
applicant’s mark is not descriptive.

In this case, we are persuaded that the term EMBASSY
CHEFS when used in connection with tel evision prograns in
the field of culture and cuisine would i mMmediately inform
potential users of the services that the prograns involve
chefs from enbassies creating their national dishes. The
description of the contents of the television programis a

significant feature of applicant’s mark. Accord Gyul ay, 3
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USPQ2d at 1010 (“C ear error has not been shown that the
term APPLE PI E conveys the key characteristic of the

potpourri, its scent); In re Andes Candies Inc., 478 F. 2d

1264, 178 USPQ 156, 157 (CCPA 1973) (“We think the only
possi bl e reacti on of purchasers, upon being presented with
CREME DE MENTHE chocol ate wafers, is the expectation that
the wafers will have a mnt taste sonething |ike that of
crene de nenthe |iqueur. Surely, the purchasers woul d not
expect to find a cherry or rumor butterscotch flavor in

the candies”). Applicant’s reference to Stork Restaurant,

Inc. v. Sahati, 166 F.2d 348, 76 USPQ 374 (9'" Cir. 1948) is

i napposite. In that case, the court found that:

"The Stork Cub" is a trade nane that, in the |anguage
of the books, m ght well be described as "odd,”
"fanciful,” "strange,” and "truly arbitrary.” It is
in no way descriptive of the appellant's night club,
for inits primary significance it would denote a club
for storks. Nor is it likely that the sophisticates
who are its nost publicized custoners are particularly
interested in the stork.”

Id. at 379. Unlike that case, here there is nothing odd or
fanci ful about referring to a show that features enbassy
chefs as EMBASSY CHEFS. As such, the term EMBASSY CHEFS i s
merely descriptive of applicant’s services, and we affirm

t he exam ning attorney’s refusal.
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Speci nen Requi r enent

Next, we address the exam ning attorney’s second
refusal to register applicant’s mark. The Trademark Act
(15 U.S.C. 8 1051(a)(1)) requires applicants asserting use
in comerce to submt “such nunber of specinens or
facsimles of the mark as used as may be required by the
Director.” The Trademark Rules (37 CFR § 2.56(a)) specify
that applicants nust submt “one specinen show ng the mark
as used on or in connection with the goods, or in the sale
or advertising of the services in conmerce.”

Here, the exam ning attorney required applicant to
submt an acceptabl e speci nen because the original specinen
“does not show use of the mark in the sale or advertising
of services rendered in commerce. Instead, the specinen is
an announcenent or informational sheet about future
services.” Brief at 5. Applicant responds by nerely
asserting that the “specinen, as originally submtted, is
an advertising material that uses the mark EMBASSY CHEFS in
connection with its services.” Brief at 6. The specinen
contains the follow ng statenents (enphasis added):

Enbassy Chefs

GoodLi fe TV Network proposes a uni que program desi gned

to foster understanding and cel ebrate the varied

cultures of the world we share through the fell owship
of food.
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“Enbassy Chefs,” a hal f-hour program produced by
GoodLife TV Network and hosted by anti ques expert and
former restaurateur Christopher Kent, wll take
viewers on tours of individual enbassies |ocated in
Washi ngton, D.C., during which an enbassy
representative will imerse themin that country’s
culture and history. Every tour will end in the
Enbassy kitchen where the resident chef will create
his or her national dishes and toast the diplonacy of
br eaki ng bread toget her.

W agree with the exam ning attorney that the specinen
is referring to future programm ng and not to services that
were being offered at that tinme. Oher than traversing the
exam ning attorney’'s refusal, applicant has not submtted
any evidence that contradicts the statenents in the
specinen that refer to future services. Qur case |aw has
hel d that specinens that refer to services that will be

performed in the future are not acceptabl e speci nens.

A service mark neans a nmark used in the sale or
advertising of services to identify the services of
one person and distinguish themfromthe services of
others. The specinens submtted are nothing nore than
announcenents of applicant's prospective change of
name. At best, the specinens are an indication of
applicant's adoption of the subject matter of the
application for future use as a service mark but they
do not show use thereof in the sale or advertising of
a service. Mere adoption does not give rise to a

right of registration. It is concluded that the
speci nens do not support the applicant's right to
regi ster.

In re Nationw de Miutual Ins. Co., 124 USPQ 465, 465

(TTAB 1960).

10



Ser. No. 78147904

The question to be determned in this case is whether
use of [a] mark in connection with the advertising of
services to be available at sone time in the future,
but not yet available at the tine of the filing of
applicant's application for registration thereof, can
serve as a basis for registration of the mark. W
hold that it cannot.

In re Cedar Point, Inc., 220 USPQ 533, 535 (TTAB

1983) .

Applicant’ s speci nen “proposes a uni que program” The

proposed program “wi || take viewers on tours of individual
enbassies” and it “wll pronote the culture and cui sine
uni que to each country.” Cearly, applicant’s specinen

frequently refers to its programin the future tense.
Gven its ordinary neaning, this verb usage indicates
sonething that will occur in the future. Wile the use of
the future tense is not per se fatal to specinens being
acceptabl e, an applicant would need to provi de sone

evi dence that explains how the specinens were used at | east
as early as the filing date of the application. The
cryptic statenent by applicant’s counsel in its brief that
the “specinen, as originally submtted, is an advertising
material that uses the mark EMBASSY CHEFS in connection
with the services” hardly resolves the issue, even if it
were considered to be evidence. There is no indication
that applicant’s entertai nnent services were in existence

at the time the application was filed. "The use of a mark

11
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in connection with advertising, pronotion and preparatory
activities for services to be available at sone tinme in the

future cannot support registration.” In re The Port

Aut hority of New York, 3 USPQ2d 1453, 1455 (TTAB 1987).

Therefore, we affirmthe examning attorney’s refusal to
regi ster because applicant’s specinmen is not acceptable.

Decision: The refusals to register are affirned.
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