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Trademark Trial and Appeal Board
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Rachel Bl ue of Doerner, Saunders, Daniel & Anderson, LLP
for Love Bottling Conpany.

Cheryl C ayton, Trademark Exam ning Attorney, Law Ofice
102 (Thomas V. Shaw, Managi ng Attorney).

Bef ore Seehernman, Walters and Kuhl ke, Adm nistrative
Trademar k Judges.

Opi ni on by Kuhl ke, Adm nistrative Trademark Judge:

Love Bottling Conpany has filed an application to
register in typed drawing form WB. W FE BEATER f or
“clothing, nanely, T-Shirts.”?!

The exam ning attorney initially required a disclainer

for the allegedly “descriptive wording ‘ WFE BEATER apart

! Application Serial No. 78171270, filed COctober 4, 2002,
alleging a date of first use anywhere of January 1988 and date of
first use in comerce of July, 2002.
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fromthe mark as shown,” noting that “[t]he wording is
nerely descriptive because it describes a characteristic of
t he goods, e.g., slang for t-shirts comonly referred to by
this wording.” Applicant responded by providing the

requi red discl ai ner.

The exam ning attorney, in a second Ofice action,
wi t hdrew the di scl ai mer requirenment and issued a refusal
under Section 2(a) of the Trademark Act, 15 U S. C
81052(a), on the ground that applicant’s mark conpri ses
i mmoral or scandal ous matter. Registration under Section
2(a) was subsequently finally refused.?

Appl i cant has appeal ed. Briefs have been filed,
but an oral hearing was not requested.

As a prelimnary matter, we nust address an
evidentiary issue. In its brief, for the first tine,
appl i cant nmakes reference to, but does not file a copy
of, a news article about the online Oxford English
Dictionary and requests that the Board take judicial

notice of it.® In addition, applicant invites the

2\ note that applicant has not withdrawn the disclainer and the
di scl ai mer of W FE BEATER remai ns of record.

3 Applicant characterizes this as “newy discovered” evidence;
however, this “newly di scovered” evidence is dated January 13,
2003, which is long prior to applicant’s response of Cctober 7,
2003 to the examining attorney’'s first Section 2(a) refusal.
Further, the proper neans for submitting newy discovered

evi dence, once an appeal is filed, would be with a tinely request



Ser. No. 78171270

Board to “see for itself” the use of the term“WFE
BEATER’® on eBay. The Board will not take judici al
notice of the news article or accept the invitation to
“see for itself” the use of the termon eBay. See In
re Total Quality Goup Inc., 51 USPQR2d 1474 (TTAB
1999). Not only is this material untinely, but,
applicant would have had to make such material of
record by submtting copies thereof in its response to
the Ofice action. Thus, we have given this evidence
no consi derati on.
Exam ni ng Attorney’s Argunents

The exam ning attorney contends that the mark is
scandal ous and immoral in connection with the
identified goods and, therefore, unregistrable
because, even as used to identify t-shirts, the
“primary neaning [of “wfe beater”] to a substanti al
conposite of the general public is that of donestic
abuse.” Brief p. 4. The exam ning attorney concedes
that the evidence of record shows the use of the term
as slang for a t-shirt; however, she contends that
“the definition of the term*wife beater’ as a sl ang

termfor a T-shirt is inevitably tied to the offensive

for remand, as any new evi dence nmust be considered by the
exam ni ng attorney.
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and scandal ous neaning related to donestic abuse” such
that any “purported ‘innocuous’ neaning is not

i nnocuous at all because the termis forever linked to
its vulgar origin of donestic abuse” (Brief pp. 4, 6);
and that “[t]he slang version is not a separate

di stinct nmeaning, but rather the slang term enbodies
the primary meani ng because it is inextricably bound
to the characteristics of a person who engages in
donestic abuse.” Brief p. 10. Mreover, she argues
that the slang termis not “known to all” and to
“those who are not famliar with slang, the term‘wfe
beater’ will only nean donestic violence.” 1d. She
notes that “[u]lnlike the situation in In re Mvety,

whi ch invol ved adult-oriented nagazi nes that are
purchased by a narrow segnent of the United States
adult population, t-shirts are marketed to, and
purchased by, a cross-section of the United States
adult population...[l]n addition, t-shirts are

di spl ayed in departnent stores and the like, in plain
vi ew of the general consum ng public...[t]he market
for applicant’s goods is not limted to adults or
limted in distribution channels.” Brief p. 8  The
exam ni ng attorney concludes that, in connection with

t-shirts, the evidence “overwhel m ngly denonstrates
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that the primary neaning of the term‘w fe beater’ is
vul gar to a substantial conposite of the genera
public.” Brief p. 8.
Exam ni ng Attorney’s Evidence

I n support of her position that “WFE BEATER’
when used in connection with t-shirts is scandal ous
wi thin the nmeaning of Section 2(a), the exam ning
attorney submtted (1) excerpts of articles retrieved
fromthe Lexis-Nexis® database that use the word
“W febeater” to refer to spousal abuse, t-shirts, or
both, (2) a print-out of the hone page of the website
www. W f e-beaters.comand articles fromonline
publications retrieved froma search of a conputerized
dat abase regarding that website (The Spectator Online,
May 11, 2001; Salt of the Earth, May 2001), (3)
entries froman online discussion entitled “Wfe
Beater v. Tank Top” on the list forum “The Wrdw zard
Cl ubhouse” (www. wor dwi zard. com) regarding the origin
of the word w febeater used in connection with t-
shirts, (4) excerpts of articles retrieved from
conput eri zed dat abases based on a search of the terns
W FEBEATER and DOMESTI C appearing in the sanme

paragraph, and (5) excerpts of websites retrieved from
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the Internet based on a search of the term WFE BEATER
usi ng the Googl e® search engi ne.

The follow ng sanples of the exam ning attorney’s
evidence in the formof excerpts of articles fromthe
Lexi s- Nexi s® dat abase and a conputeri zed dat abase, and
an excerpt fromthe website freedictionary.comwere
submtted to show use of this word to describe spousa
abuse, a certain type of t-shirt, and in sone
i nst ances bot h:

He said he al so would order his prosecutors to
push harder to prosecute people accused of
donesti c abuse...That way, prosecutors could go
after a wife beater in nore cases, including sone
i ncidents where the victimrecants.

Charleston Daily Mil, (August 4, 2003).

Only wife beaters have to worry about having
their guns confiscated by provisions of state
Senate Bill 919. This bill puts sone teeth into
Statute 50B regardi ng donestic viol ence.

The News & Qbserver, (Raleigh, North Carolina, June
10, 2003).

An end to sone of the donestic abuse prograns

pi oneered in Massachusetts courts nmeans nore

w fe-beaters, nore wife-killers, nore broken
homes and | ess counseling that m ght turn around
sonme of the batterers.

The Boston Herald, (July 2, 2002).

“W febeater(noun) 1. tank-style underwear shirts.
Oigin: based on the stereotype that physically
abusi ve husbands wear that particular style of
undershirt.” The definition cones courtesy of

wi f ebeaters.com a site peddling the shirts that
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for sone tine have been commonly (if not exactly
tastefully) referred to by the above nane.

San Diego Union-Tribune, (April 17, 2001).

Wfe beater, also w febeater, and sonetines
abbreviated as sinply beater, is the politically
incorrect slang termused in the United States to
refer to a tank top style shirt when worn as a
sole outer layer...The origin of the termis from
the belief that the shirts are worn al one

predom nantly by nmen who beat their w ves..

TheFr eeDi cti onary. com TheFreeDi ctionary.clnmttp:
/I encycl opedi a. t hefreedi cti onary. coni Wf ebeater.

Two days later, a group of fans started rem ndi ng
Ki dd about a donestic-abuse incident with his
wife. They chanted “wife beater” and wore a
style of t-shirt that is crudely referred to as a
w fe beater.

The Boston d obe, (Novenber 8, 2003).

The follow ng sanples of the exam ning attorney’s

evidence in the formof excerpts of articles fromthe

Lexi s- Nexi s® dat abase and an excerpt fromthe website

freedictionary.com were submtted to show the

reaction of the public to the use of the term WFE

BEATER i n connection with t-shirts:

St ephen Krensky of Lexington was readi ng the Jan.
9 review of the Avril Lavigne concert at the

O pheum when he was stopped by the description of
what the young audi ence was wearing: “skinny
ties, wifebeaters, |oose trousers, and pin-
straight hair.” Wfebeater? For those who don’'t
know, it’s like a tank top or muscle shirt, only
nore hip.

“What bothered ne is it conveys a certain
acceptability for the term..It’s not OK for the
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A obe to be sanctioning this — | don’'t care how
hip the termis.”

Onbud note: Krensky’ s conmment pronpted in-house
di scussi on about the role of a newspaper in
echoi ng words that — accepted as they may be in
pop culture — are rooted in stereotype or born of

a msplaced glibness. 1In general, the d obe
steers clear of such phrases, preferring, say,
“boom box” to “ghetto blaster.” 1In the case of

“W febeater” the post-publication consensus seens
to be that, fromnow on, the phrase is best
reserved for articles on donestic violence.

The Boston d obe, (January 20, 2003).

What’ s next, creating a noniker for a certain
type of shirt a child nolester or other socially
reprehensi bl e person wears? This fuss isn't

‘media made.” Namng a white tank top a “wfe
beater” shouldn’'t be OK - if it were called a
child nolester, everyone would have a fit. |Is

our society seeing less of a wong in donestic
abuse?

Chi cago Tri bune p. 27 (Decenber 23, 2002).

Sonme people find the termextrenely offensive, as
serving to legitimze spousal abuse; while others
consider it harm ess or even hunorous. The term
has been denounced by the National Organization
for Wonen, who say it trivializes donestic
violence. “The inplication is that wife beating
is not viewed as sufficiently serious to lift it
above the level of sonething that’s OK to joke
about,” says Kim Gandy, president of NOW *“Like
all slang, its neaning is not knowmn to all; so to
those unfamliar with the slang sense, wfe
beater will only nmean a person who beats a wife.”

TheFr eeDi cti onary. com TheFreeDi ctionary.clnmttp:
/I encycl opedi a. t hefreedi cti onary. coml W f ebeat er.

..."“She wants to | ook raunchy so she’s wearing a
w febeater.” A what? Swiftly, disconcertingly,
the new term has entered the fashion |exicon,
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used to describe a ribbed white undershirt of the
sort Stanley Kowal ski m ght have worn. But its
glib adoption, particularly by those under 25,
doesn’t always sit well wth people who associ ate
“W febeater” with something nore vicious than a
popul ar tank-styl e top.

...a 39-year-old woman was taken aback when

while trying on a green Arny-style bl ouse, the
young sal eswoman casually offered, “That would
| ook great with jeans and a w febeater under.”

...a student...who likes to wear the shirts, was
| ooking around his famly’'s apartnent the other
day, saying, “Were's ny wifebeater?”...H's

not her...was appal |l ed. “l got hysterical,” she
recal l ed...she forbade himto use the word again
[ The student] said, “Don’t you have a sense of
hunor ?” [she said] “There’s nothing funny about
battering wonen”. ..

The debate...is typical of the differences
bet ween those who easily toss around ‘w febeater’
and those who are offended by it...

But those who use the terminsist that it is not
meant to denean wonen or condone donestic

vi ol ence; instead, they say, it playfully refers
to a stereotype, conjuring |lunpen brutes ranging
from Ral ph Cranden to Tony Soprano.. . Defenders of
“w febeater” say wonen use it ironically, just as
sone gay nen and | esbi ans have appropri at ed
“queer,” underm ning the power of a slur to wound
t hem ..

O hers, however, do not see the hunor. They
poi nt out that wonmen using “w febeater” as a term
of enpowernent are not identifying with victins
of domestic violence but with abusers. And now
that the termhas seeped into the nmainstream it
has been picked up by many who are heedl ess of
its layers of neaning... “I think it’s crazy to
teach a consuner to associate abuse with
fashion.”

Andrea Dworkin, the femnist witer, argued that
changi ng the neaning of “w febeater” had
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consequences for how the crine of donestic

violence is perceived. “To have ‘w febeater

used in such an insidious way neans that young

wonmen who grow up with the word referring to a

pi ece of apparel will not understand the sense of

horror evoked by the | anguage,” she said. “They

w Il not understand the real neaning of the word

and the value of a woman’s life.”

Mary Alice Stephenson, the fashion director of

Marie Cl aire magazine, said she likes the style

but abhors the slang termfor it.
The New York Tines, (April 22, 2001).

The exam ning attorney also submtted a copy of
an Internet web page of a third-party conpany that
markets t-shirts under the noni ker W FEBEATER at
wwv. Wi f e- beat ers. com  The page di spl ays a woman bei ng
spanked by a man, offers a free t-shirt for convicted
w febeaters, and provides the follow ng definition of
its product: “w febeater (noun) 1. tank-style
underwear shirts, Oigin: based on the stereotype that
physi cal | y abusi ve husbands wear that particular style
of undershirt.” The shirt, as it appears on the web
page, and an excerpt reacting to the above-descri bed

website fromthe online publication “Salt of the

Earth,” appearing at http://salt.claretianpubs. org.com

- —
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are shown bel ow.
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Wfe-Beater T-Shirts sells white tank top
undershirts with the words “Wfe Beater” printed
across the chest. The 3-nonth-old conmpany

provi des a special discount-a second shirt for
hal f price-to custoners who can prove they have
abused their wves.”

It’s just a fashion trend for high school,
col |l ege guys,” Doolin says, “The site is a
hunorous site; it’s not neant to condone
vi ol ence.”

But Dads and Daughters, a national organization
founded to inprove the rel ationshi ps between

fat hers and daughters, doesn’'t see it that way.

It has launched a protest of Wfe-Beater T-Shirts
i n hopes of shutting down the conpany. “The

bi ggest thing is raising awareness that there are
peopl e out there willing to nake noney off the
nost horrible things — destroying our children's
sel f esteem and nocking rape and donestic

vi ol ence. W as consuners have to speak up about
this.”

“Wfe-Beater nust imrediately stop selling these
shirts,” says Joe Kelly, Dads and Daughters
executive director. “They convey a woeful [|ack
of understandi ng about the horrendous price our
famlies — especially our children — pay for
donestic viol ence.”

Bot h Dads and Daughters and the NCADV [ Nati onal
Coalition Against Donestic Violence] are asking
the public to conplain to Wfe-Beater T-Shirts

and demand the halt of it sales.

of the Earth, Social Justice News, (May 2001)
[/salt.claretianpubs. org.com

Finally, the excerpts froman online discussion

entitled “Wfebeater v. Tank Top” fromthe list forum

“The

Wor dwi zard Cl ubhouse” (www. wor dwi zard. com,

11



Ser. No. 78171270

include the follow ng statenents fromtwo
partici pants:

It’s called wi fe beater because everytine you see
a guy getting arrested for beating his wfe,
you' Il see themw th those tank tops.

What ever the origin, the fact that people are
COVFORTABLE saying “w febeater” so freely is

di sturbing. | counsel adolescent girls and teach
t hem about abusive rel ationshi ps. How dare we
use this word freely as if it were not a HORRI BLE
thing to be: | have asked ny students to
substitute “w fe-lover” which any self-respecting
woman or man woul d do the sane. Language is what
it is because of all of our contributions. Do we
really want to contribute to perpetuating nasty
wor ds/ t houghts in our daily vocabul ary? No

t hanks.

The Wordwi zard C ubhouse, Wfe Beater v. Tank Top,
wWww. wor dwi zar d. com

Applicant’s Argunents

Applicant, in urging reversal of the refusal,
argues that the exam ning attorney has not net her
burden of establishing that the term WFE BEATER i s
scandal ous. Applicant contends that the mark WB.
W FE BEATER when applied to t-shirts “does not consi st
of “imoral’ or ‘scandal ous’ matter under section 2(a)
of the Lanham Act, since the ‘WFE BEATER conponent
of the mark is descriptive of tank-style underwear
shirts, and descriptive ternms cannot al so be deened
scandal ous or imoral.” Brief p. 2. Applicant argues

that “wife beater” has “inoffensive definitions” when

12
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viewed in the “proper context of the marketpl ace
[which] is that of sales of tank-style t-shirts.”
Brief p. 3. Further, applicant clainms that the

exam ning attorney’s Internet evidence is unreliable
because her search strategy was not limted to the use
of the term“wife beater” in connection with the

rel evant clothing ternms, but, rather, included the

term“donestic,” thus “skewing” the results.

Applicant states that “insofar as uncovering evidence
of ‘contenporary attitudes,’ the exam ning attorney
suggests that various wonen’s groups m ght be of fended
by the terns’ use on such t-shirts, but fails to offer
hard proof of the same” and that one website excerpt
with a “social justice bent does not, in any fashion,
reflect the feelings of a substantial conposite of the

”4

general public. Brief p. 10. In addition, applicant

poi nts out that the exam ning attorney initially found

“Inits Cctober 7, 2003 response to the Office action, applicant
concedes the origin of the term WFE BEATER in connection with t-
shirts: “The origin of this particular context is that of a
stereotypical slovenly individual often clad only in an
undershirt and pants, consum ng al coholic beverages, engaged in

no useful pursuits, ill-tenpered, and inclined toward donestic
violence. 1In short, a picture of a Ral ph Kranden or Stanley
Kowal ski type character ... The applicant herein is not pronoting

donestic violence, but rather making an ironic use of a
stereotype that has been pronoted by the costuning of
stereotypical characters that mght or night not be inclined
toward physical violence or spousal abuse.” Applicant’s Response
p. 2 (Cctober 7, 2003).

13
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the mark to be nerely descriptive and required a
di scl ai mer, thus evidencing that the term‘wfe
beater’ “has already mgrated from ' connotation’ or
‘slang’ to ‘denotation’ or ‘definition.”” Brief p. 6.
Finally, applicant argues that, at a m ninmum an
anbiguity exists as to the “propriety of using WFE
BEATER to refer to a white, ribbed, tank-style
undershirt” and resolution should be left to the
public by way of opposition. Brief p. 13.
Applicant’s Evidence

In support of its position, applicant submtted
(1) the results of an Internet search using the
Dogpi | e® search engi ne based on a search of the word
“w febeater,” (2) an excerpt fromthe website “Online

Slang Dictionary” at ww. ocj . berkel ey.edu and (3) an

excerpt fromthe website “Slangssite.com” at

www. sl angsite. com

The excerpts fromthe two online slang
dictionaries have the following entries for WFE
BEATER:

Wfe-beater n 1. a sleevel ess undershirt.

Oigin: before wearing a w fe-beater as one’s
only shirt becane a popul ar style, the stereotype
exi sted that they were worn primarily by

al coholics or people who were too poor to buy
outer shirts. One stereotypical Anerican inage
of an al coholic is someone wearing an undershirt

14
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and beating their wife. (“Al the thugs wear
wi fe-beaters.”)

Online Slang Dictionary, ww. ocj . berkel ey. edu

Wfe-beater: 1. Newcastle Brown Ale. 2. The

sl eevel ess undervest as favoured by the redneck
community. Exanple: Bottle of w fe-beater

pl ease. Ah, | see your dad is wearing his w fe-
beat er.

Wfebeater: a wife beater is one of those tank
tops for men and are usually white.

Sl angsite.com — The Slang Dictionary, ww.
sl angsi t e. con?

The followi ng are exanples of the results of the
I nternet search on the Dogpil e® search engine for the
word “w febeater” in connection with t-shirts:

Texas Map “W febeater” Tank with Pink Rhinestones

fromFrisk, Classic “wife-beater” white cotton
tank. ..

Mul | et Man. com WfeBeater Tshirts, trailer trash
tshirts

Severed Threads W febeater For Sal e: \Wether you
call themw fe beaters, tank tops, or A- tees,

t hi nk we can agree these tineless under shirts
w Il never go out of style...

DKNY Jeans Signature R bbed W febeater Dr. Jays,

Don’t get a farner’s tan this sumer — |et those
shoul ders you’ ve been toning at the gym see the
light!

Senate W febeater Top at Inline Warehouse

> W note that the rel evance of this particular reference to
public perception in the United States is in doubt inasnuch

as

the use of the term “undervest” rather than “undershirt” and the

spelling of “favoured” indicates that this is, nost likely,

15
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Your | arge source of rock nenorabilia and
nmer chandi se, US concert posters, w febeater, w nd
resistant lighter..

Wfe Beater T-shirts for the Baby, “Wfe Beater”
Tank Tops Mensstuff® has conpiled the foll ow ng
information on tank tops for wife beaters and the
wi ves who have been beaten. The wife in this

pi cture | ooks |ike she has a netal bar through
her | eft bicep.

Rockmarch.com — Metallica “Wfebeater” Tank — XL

Need: WfeBeater/ Thin Tank Tops

W febeater, Godsmack Tank Top, Adult, White
Ri bbed Stretch Fit...

Anal ysi s

Regi stration of a mark which consists of or
conprises imoral or scandal ous matter is prohibited
under Section 2(a) of the Trademark Act. Qur primary
reviewing court, the U S. Court of Appeals for the
Federal Circuit, has noted that the burden of proving
that a mark is scandal ous rests with the USPTO. In re
Boul evard Entertai nnent, Inc., 334 F.3d 1336, 1339, 67
USPQ2d 1475, 1477 (Fed. Cir. 2003) citing In re Mavety
G oup, Ltd., 33 F.3d 1367, 31 USPQd 1923 (Fed. Gr.
1994). Further, the court stated as foll ows:

In neeting its burden, the PTO nust consider the

mark in the context of the marketplace as applied

to the goods described in the application for
registration. [citation omtted] In addition,

a British source. Neither the applicant or the exam ning
attorney has addressed this issue.

16
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whet her the mark consists of or conprises

scandal ous matter nust be determned fromthe

standpoi nt of a substantial conposite of the

general public (although not necessarily a

majority), and in the context of contenporary

attitudes, [citation omtted], keeping in mnd
changes in social nores and sensitivities.
In re Boul evard Entertai nnment, Inc., 334 F.3d 1336,
1339, 67 USPQ2d 1475, 1477. See also In re MG nley,
660 F.2d 481, 485, 211 USPQ 668, 673 (CCPA 1981).

The exam ning attorney nust denonstrate that the
mark is “‘shocking to the sense of truth, decency, or
propriety; disgraceful; offensive; disreputable;
...giving offense to the conscience or noral feelings;
...Jor] calling out [for] condemation.” In re
Mavety, 33 F.3d 1367, 1371, 31 USPQRd 1923, 1925 (Fed.
Cir. 1994) citing In re R verbank Canning Co., 95 F.2d
327, 37 USPQ 268 (CCPA 1938).

We first address the neaning of WFE BEATER in
connection with the identified goods, nanely t-shirts.

It is clear fromthe numerous excerpts of
articles and websites submtted by the exam ning
attorney that the ordinary neaning of the term WFE
BEATER i s a person who engages in spousal abuse and
that, in connection with this neaning, the termhas a

very negative connotation, which applicant does not

cont est.

17
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The evi dence al so establishes that WFE BEATER
has becone a slang termreferring to a style of t-
shirt; and that even in connection with t-shirts, the
term W FE BEATER evokes the connotation of spousa
abuse. Applicant does not appear to contest this
either. Rather, applicant argues that the term neans
t-shirts in connection with t-shirts.

This |l eads us to the next question in our
anal ysi s: whether the evidence of record is sufficient
to show that a substantial conposite of the genera
public finds use of the term WFE BEATER i n connecti on
wWth t-shirts “scandal ous” within the neani ng of
Section 2(a). As previously noted, we nust make this
determ nation not in isolation, but in the context of
the goods in the nmarketplace and in view of
contenporary attitudes. Here, there are a substanti al
nunber of excerpts fromrecent articles and Internet
websites that reference spousal abuse specifically in
connection with the goods in question, and include
nunerous statenments froma w de range of individuals
and organi zati ons expressing outrage and nor al
i ndi gnati on about the use of the term WFE BEATER in

connection with t-shirts. The individuals quoted

18
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include, to nane just a few, fashion editors,
journalists, witers, nothers, and interior designers.

Additionally, the president of the National
Organi zati on of Wnen, speaking on behalf of this
nati onal organi zation, denounced use of the termin
this manner; The Boston d obe, a noted newspaper
stated that it would not use this termin connection
wWth t-shirts, in response to reader conplaints that
it was offensive; and Dads and Daughters and The
Nat i onal Coalition Agai nst Donestic Viol ence have
objected to one conpany’s use of this termin
connection with t-shirts on the ground that the
conpany takes advantage of the spousal abuse
connotation of WFE BEATER in its marketing canpaign

To be sure, the record al so shows that sone
menbers of the public (not surprisingly, younger
menbers) find use of this termwith t-shirts to be
hunmorous rather than offensive. Case |aw specifically
tells us, however, that a substantial conposite need
not be a majority.

In the final analysis, while the record shows
sone part of the public may use this termin
connection with t-shirts without flinching, clearly,

the record al so shows that a substantial conposite of

19
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the general public are offended by use of this termin
connection with applicant’s identified goods and t hat
this termhas not shed its connotation of spousal
abuse when used with t-shirts such that it would only
evoke a tank style t-shirt and contain no offensive

i nnuendo as to spousal abuse.

We do not find the argunents and cases cited by
applicant to be persuasive of a different result. In
particular, the evidentiary record in this case is
easily distinguished fromthe record in In re Mavety
Media Goup, 33 F.3d 1367, 31 USPQ2d 1923 (Fed. Cr.
1994) (BLACK TAIL found not scandal ous for adult
magazi nes) and In re Hershey, 6 USPQ2d 1470 (TTAB
1988) (BI G PECKER BRAND found not scandal ous for t-
shirts). In Mavety and Hershey, the dictionary
notations of record conflicted as to whether the
respective terns TAIL and PECKER were vul gar, and
there was no evidence of public perception of the
respective terns. Additionally, the record inIn re
Her shey incl uded speci mens of use that showed the mark
appearing next to the head of a chicken, thus
connecting the word to the clearly non-vul gar neani ng
of the term nanely a bird s beak. 1In the case before

us, the additional meaning of WFE BEATER is of a
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tank-style t-shirt, but this neaning is derived from
and equal ly evocative of, the ordinary neaning of WFE
BEATER as one who engages in spousal abuse. It is
this connection that a substantial conposite of the
general public finds offensive as shown by the

evi dence of public perception contained in this

record.

Contrary to applicant’s contention, our
conclusion is consistent with Inre dd 3 ory Condom
Corp., 26 USPQd 1216, 1220 (TTAB 1993), where the
Board stressed that “whether applicant’s mark woul d be
likely to offend nust be judged not in isolation but
in the entire context of the mark’s use.” In that
case, the Board reviewed the packagi ng used for
applicant’s goods, finding that the packagi ng showed
the “seriousness of purpose” of the use. Here, the
speci mens show the mark WB. W FE BEATER applied on
t he outside of the bottomof the t-shirt, beneath
whi ch appears a small copyright notice including the

name WIlliamBarry Love.
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To the extent the specinmen of use may provide us
wth pertinent information as to how it would be
percei ved by the public, as noted above, the evidence
of record denonstrates that a substantial conposite of
the public is offended by use of the word W FEBEATER
di spl ayed on a t-shirt. Moreover, considering the
mark in its entirety, the initials or acronym WB.,
do not avoid the offensive connotation of WFE BEATER
as it appears on applicant’s t-shirt.®

Wth regard to applicant’s argunent that a
descriptive term cannot be scandal ous under Section
2(a), we know of no statutory |anguage or case |aw for
the proposition that descriptiveness obvi ates
scandal ousness, nor has applicant cited any.

Wth regard to applicant’s argunent that the

exam ning attorney’s evidence is flawed because she

®In fact, it is more likely that the WB. wll be perceived as
an acronym for WFE BEATER, and, thus, reinforce the term than
it is that WB. will be perceived as the initial letters of part

of the nanme in the copyright notice shown in the specinens of
record.
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did not limt her evidence to use of the term WFE
BEATER only in connection with t-shirts, we note that,
in addition to evidence pertaining to spousal abuse in
general, the examning attorney also subnmtted a
significant anount of evidence indicating the general
public’'s attitude toward use of the term WFE BEATER
in connection with t-shirts. Mreover, the exanples
pertaining nore generally to spousal abuse serve to
give the full context and connotation of this termas
it is used in society today, which the evidence has
shown is clearly relevant to its connotation in
connection with t-shirts.”’

Finally, while applicant argues that if the Board
has doubts as to whether the exam ning attorney has
established that the mark is scandal ous or immoral,

any such doubt should be resolved in favor of

" The cases cited by applicant are distinguished fromthe instant
case by the absence of evidence of public perception and
attitudes in those cases. Inre Ad dory Condom Corp., 26
USP@@d 1216 (TTAB 1993) (record did not contain evidence of the
mar ket pl ace in connection with the identified goods, and in fact
contai ned evidence that the goods were marketed with a
“seriousness of purpose.”) Id. at 1220; In re Over Qur Heads,
Inc., 16 USPQd 1653 (TTAB 1990) (conflicting dictionary
notations regarding vulgarity); In re Hepperle, 17 USPQ 512 (TTAB
1972) (no nention of evidence or standard to be net); Inre
Madsen, 180 USPQ 334 (TTAB 1973) (no nention of evidence); Inre
Leo Quan, Inc., 200 USPQ 370 (TTAB 1978) (conbi nation of
dictionary definitions of individual terns Bad and Ass

i nsufficient).
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applicant, the majority witing this opinion have no
such doubt. This case is distinguishable fromln Over
Qur Heads Inc., 16 USPQ2d 1653 (TTAB 1990), wherein
the Board resolved its doubt regardi ng the scandal ous
nature of a mark in favor of publication of the mark
In that case, the applicant sought to register the
mark MOONI ES with a buttocks design and the exam ning
attorney issued a refusal on the basis that the mark
conpri ses scandal ous matter which di sparages The

Uni fication Church founded by the Reverend Sun Myung
Moon. It was not the word MOONI ES that was considered
scandal ous or derogatory but rather the use of that
word in conmbination with the design and the Board
found that use of this mark with dolls, the identified
goods, woul d be perceived as the doll “nooning” rather
than referencing the church. Mreover, there was no
evi dence of public perception of the mark in
connection with the identified goods. Here, there is
a significant anount of evidence establishing that a
substantial composite of the general population find
the term WFE BEATER to be offensive, and specifically
when used in connection with t-shirts. Further, there

are no conflicting standard dictionary definitions.

24



Ser. No. 78171270

At a mnimum the evidence of record sets out a
prima facie case that a substantial conposite of the
general public finds this termoffensive within the
meani ng of Section 2(a) when used in connection with
t-shirts. Applicant’s rebuttal to that evidence
consi sting of an excerpt froman online slang
dictionary site that references the origin of the term
in connection with people who beat their w ves, and a
handful of results froma search engine |isting
websi tes where a consuner can purchase a “w febeater,”
i ncluding one site that includes the pronotion “tank
tops for wife beaters and the wi ves who have been
beaten” is not sufficient to overcone the exam ni ng
attorney’s prinma facie case.
Decision: The refusal to register under Section
2(a) of the Trademark Act is affirned.
Seeherman, Adm nistrative Trademark Judge, dissenting:
| respectfully dissent fromthe majority’ s concl usion
that applicant’s mark is scandal ous because of the
i nclusion of the descriptive words WFE BEATER in the mark
The question here is not whether people find the
concept of spousal abuse offensive, or whether the term
W FE BEATER, taken al one, has a negative connotation. The

guestion is whether the term WFE BEATER, as applied to t-
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shirts, is scandalous. See In re Hepperle, 175 USPQ 512
(TTAB 1972) (ACAPULCO GOLD not scandal ous as applied to
suntan |lotion, despite the fact that it is a synonymfor
marijuana). It is the Ofice’ s burden to prove that, in
the context of the marketplace, a substantial conposite of
t he general public would find WFE BEATER scandal ous as
applied to t-shirts. In re Mavety Media Goup Ltd., 33
F.3d 1367, 31 USPQ2d 1923 (Fed. G r. 1994), citing In re
MG nl ey, 660 F.2d 481, 485, 211 USPQ 668, 673 (CCPA 1981).

The record is clear that WFE BEATER is a descriptive
termfor a type of sleeveless t-shirt. The exam ning
attorney found this to be the case when she required a
di sclaimer of the term and applicant has acknow edged it
by submitting such a disclainmer. Further, the magjority has
found that WFE BEATER is a slang termreferring to a style
of t-shirt (p. 18).°8

The fact one of the neanings of a word is offensive is

not sufficient to find a term scandal ous, if that word al so

8 As the nmajority notes, the definitions of “wife beater” as a t-
shirt all conme from non-standard dictionaries. However, there is
no question that “wfe beater” has the nmeaning of a sleeveless t-
shirt. This meani ng has been acknow edged by applicant, the

exam ning attorney and the ngjority, and it is denonstrated by
the record. The fact that applicant and the exam ning attorney
have subm tted excerpts fromslang and on-line dictionaries
appears to be nore a function of the relatively new nmeaning for
this term and the fact that it takes sone tine for new editions
of print dictionaries to be issued, than an indication that “wife
beater” does not have a recogni zed neaning as a type of t-shirt.
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has non-of fensive neanings. See In re Mavety, supra, in
whi ch BLACK TAIL was found to be not scandal ous for adult
magazi nes because TAIL had a dictionary neani ng of
“buttocks” or the “hindnost or rear end” as well as the

vul gar neaning of a “female sexual partner”; Cf. In re

Boul evard Entertai nment Inc., 334 F.3d 1336, 67 USPQ2d 1475
(Fed. G r. 2003) (JACK-OFF found to be scandal ous where
dictionary definitions uniformy characterize the word as
an of fensive or vul gar reference).

The majority takes the position that, even used
descriptively as a termfor a t-shirt, WFE BEATER i s
scandal ous because it retains its offensive neani ng of
spousal abuse. Sone of the evidence supporting this
position cones fromthe website of a third party that sells
w fe beater t-shirts, and which contends that the origin of
the termfor shirts is “based on the stereotype that
physi cal | y abusi ve husbands wear that particular style of

undershirt.” wwv. w fe-beaters.com Needless to say, there
is no particular style of dress that is worn by nen who
abuse their wi ves, and the problem of spousal abuse is not
limted to a particular ethnic group or socio-econonic
class. The fact that a third party’s marketing efforts may

have crossed the line of acceptability, and have drawn fire

from Dads and Daughters and ot her organi zati ons, goes not
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to whether W FE BEATER per se is a scandal ous termfor
t-shirts, but whether a third party is using the termin a
scandal ous manner. Cf. Inre AOd dory Condom Corp., 26
USP2d 1216, 1220 (TTAB 1993), (OLD GLORY CONDOM CORP. and
desi gn of condom decorated as flag not scandal ous for
condons, the evidence surroundi ng use of mark showi ng a
seriousness of purpose). There is no evidence of record
that applicant is using the term WFE BEATER, in either its
mark or its marketing materials, as anything other than a
descriptive termto identify the style of its t-shirts.

After reviewing the record inits entirety, | believe
that the evidence is not sufficient to denonstrate that a
substantial conposite of the general public considers WFE
BEATER, used in connection with t-shirts, to be scandal ous
within the neaning of Section 2(a) of the Statute.

Sone of the evidence submtted by the exam ning

attorney shows nerely that WFE BEATER for t-shirts is “a

"9 0or is not in the best

politically incorrect slang term
of taste [the shirts have “for sone tinme been commonly (if
not exactly tastefully) referred to by the above nane [wife

beater].”!® “The Boston G obe,” in explaining its decision

° TheFreeDictionary. com

0 “san Diego Union-Tribune,” (April 17, 2001).
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not to use the termin future articles, refers to it in the

»n 11

same manner as “ghetto bl aster. However, although a term

may be in bad taste or politically incorrect, that does not

mean that it is shocking to the sense of truth, decency,
or propriety; disgraceful; offensive; disreputable;
...giving offense to the conscience or noral feelings;
...[or] calling out [for] condemation.” In re Mavety,
supra at 33 F. 3d 1371, 31 USPQ@2d 1925 (Fed. G r. 1994)
quoting In re Riverbank Canning Co., 95 F.2d 327, 37 USPQ
268 (CCPA 1938).

More i nportantly, the evidence of record clearly shows
that there are many who do not consider the term WFE
BEATER, when applied to t-shirts, to have any sort of
negati ve connotation. Rather they regard it as a neutral
termthat nerely describes a type of shirt, or they
consider it to be a jocular reference. Thus, as reported
by the majority, The FreeDictionary.com says that, while
sone find the termextrenely offensive, “others consider it
harm ess or even hunorous.”

“The New York Tines”?!? states that “the new term has

entered the fashion | exicon, used to describe a ribbed

1 January 20, 2003.

2 ppril 22, 2001.
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white undershirt” and “that the term has seeped into the
mai nstream” reporting that, in helping a custoner, a
“young sal eswonman casual ly offered, ‘That woul d | ook great

wth jeans and a wi febeater under.’” That sane article,
extensively quoted by the majority, indicates that there is
a debate about the acceptability of the word. The online
di scussion entitled “Wfebeater v. Tank Top,” al so reported
in the majority opinion, quotes one person as recogni zi ng
(and being disturbed by) “the fact that people are
COVFORTABLE saying ‘w febeater’ so freely.” (enphasis in
the original). Most of the excerpts fromthe Dogpile
search al so appear to use wife beater as a nerely
descriptive termfor t-shirts, wthout any indication that
it my be offensive. See, for exanple, “Texas Mp
‘Wfebeater’ Tank with Pink Rhinestones from Frisk, C ass
‘W fe-beater’ white cotton tank”; “Severed Threads
W f ebeater For Sal e: Wether you call themw fe beaters,
tank tops, or A- tees, | think we can agree these tineless
under shirts will never go out of style”; “Need:
W feBeater/ Thin Tank Tops”.

Thus, while | accept the mpgjority’ s view that WFE
BEATER for t-shirts has an offensive connotation for sone
people, there is also substantial evidence that, to others,

it does not.
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As a result, | do not think that the Ofice has net
its burden of showing that the termis scandalous to a
substantial conposite of the general public. At the very
| east, the evidence of record is sufficient to raise doubt
about whet her WFE BEATER i s scandal ous. Accordingly,
think that we should follow the practice previously
enunci ated by the Board in In re Over Qur Heads, Inc., 16
USPQ2d 1653, 1654-55 (TTAB 1990) and quoted w th approval
by the Court in In re Mavety, i.e., that we should resol ve
this issue "in favor of [the] applicant and pass the mark
for publication wwth the know edge that if a group does
find the mark to be scandal ous..., an opposition proceedi ng
can be brought and a nore conplete record can be

est abl i shed. "
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