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Bef ore Hohein, Walters and Rogers,

Adm ni strative Trademark Judges.

Opi ni on by Rogers, Adm nistrative Trademark Judge:

Julie Wite [hereinafter applicant], a United States
citizen and a Menber of the St. Regis Band of Mohawk
I ndi ans of New York, has applied to register APACHE (in
typed form on the Principal Register as a trademark for
goods identified as "cigarette products, nanely

cigarettes,” in Oass 34.! The exanining attorney has

! The application is based on applicant's statenent that she has
a bona fide intention to use the mark in commerce for the goods.
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refused registration under Section 2(a) of the Trademark
Act, 15 U. S.C. 81052(a), on the ground that when APACHE is
used for cigarettes, it "may fal sely suggest a connection
with the nine federally recogni zed Apache tribes."” Brief,
unnunbered p. 2.

When the refusal of registration was made fi nal
appl i cant appeal ed. Applicant and the exam ning attorney
have filed briefs; and applicant's attorney and the
exam ning attorney presented argunents at an oral hearing
bef ore the Board.

First, we discuss the record. In doing so, we also
note certain contentions made by applicant and the
exam ning attorney about the clainmed significance of

vari ous itens.

The Record

Wth her initial refusal of registration, the
exam ni ng attorney provided copies of what appear to be
reprints of certain web pages. These were offered to
establish that "[s]everal Apache tribes sell cigarettes and
ot her tobacco products.” First office action, p. 2. In
her final refusal of registration, the exam ning attorney
relied on a dictionary definition of "Apache" as neaning "A

Native American peopl e inhabiting the Southwest United
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States," and a reference work entitled "Anerican Indian
Reservations and Trust Areas,” published in 1996 by Tiller
Research under an award fromthe U.S. Departnent of
Comrerce's Econom ¢ Devel opnent Admi nistration. The Tiller
Research publication provides information about, anong

ot hers, various federally-recogni zed Apache tribes in three
Sout hwestern states -- Arizona, New Mexi co and Okl ahoma.
The exam ning attorney relied on these itens to support her
conclusion that "the overwhel m ng significance of the word
"Apache' is as an identifier of an Indian Tribe residing in
the United States.” Final office action, p. 3. In
addition, the final refusal was used to introduce numnerous
web pages, purportedly "showi ng that Indian tribes conmonly
make and/or sell cigarettes, and that at |east one Apache
tribe sells cigarettes.” Id.

Applicant, with her response to the initial refusal
submtted a three-page list froma report based on a search
of federally registered marks, and applications for such
regi strations, which consist of or include the term
"Apache.” The three pages, nunbered 6-8, are excerpts from
a larger search report and list only the retrieved marks,
the class or classes of goods or services covered by the
registration or application, the application serial nunber,

the registration nunber (if registered), and the status
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(i.e., pending, abandoned, registered, renewed, expired,
cancelled). The list does not provide the goods or
services or the owners of the applications or
registrations.? Applicant contends that this |ist shows
that none of the owners of the applications or

regi strations appear to have any association with the
federal | y-recogni zed Apache tribes and that the term Apache
is "broadly used and is not recogni zed and certainly not
"“uni quely and unm stakably' [sic] with any of these
tribes." Response, p. 3.® Also included with applicant's
response to the initial refusal is a declaration by
appl i cant averring, anong other things, that she is an
enpl oyee of Native Tradi ng Associates, which is a |licensee
of the St. Regis Mohawk Tribe, and is in the business of
manuf acturing "cigarettes for resale on tri bal

reservations."

2 The list conprises 59 entries. The first 41 are for the mark
APACHE; the next 10 are for nmarks that include the term APACHE;
the last eight nerely include the letter string ACHE or
simlar letter strings. O the 41 listings of APACHE per se,

only 21 are listed as either "registered" or "renewed.” O the
ten marks that include the term APACHE, only two are listed as
either "registered" or "renewed." Thus, of the 59 listings in

the search report, only 23 are listed as regi stered or renewed,
as of the tine of the report, and as consisting of the word
APACHE per se or including that word.

3 I'n her response, applicant nmakes certain assertions about the
owners of registrations in the search report list and about goods
covered by the registrations. These assertions are not supported
by the list, which does not reveal goods or owners, or by any

ot her evi dence.
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Wth her appeal brief, applicant submtted copies of
certain itens already in the record, including the Iist of
Apache mark applications or registrations excerpted from
the search report and certain web pages previously
i ntroduced by the exam ning attorney. Evidence submtted
for the first time via the brief consists of reprints of
information retrieved fromthe USPTO TARR dat abase about
two pendi ng applications for the mark APACHE. One
application is for goods identified as "body spray used as
a fragrance and as a personal deodorant” and the other is
for goods identified as "lacrosse handles.” Referencing
the first of these, applicant in essence asserts that it is
i nconsi stent for the exam ning attorney to refuse
applicant's application to regi ster APACHE as a mark for
cigarettes when the exam ning attorney all owed APACHE to be
publ i shed for opposition as a mark for "body spray used as
a fragrance and as a personal deodorant.” Brief, pp. 9 and
11. Applicant does not discuss the application to register
APACHE as a mark for "lacrosse handl es."

Finally, with her reply brief, applicant has submtted
dictionary definitions of "apache" and "Apache,"” as well as
reprints of information retrieved fromthe USPTO TARR
dat abase on 38 registrations or previous registrations

listed in the earlier submtted search report excerpt. In



Ser No. 78175476

regard to the TARR reprints, applicant asserts that TBMP
Section 1207.03 allows for subm ssion of application or
registration information with a reply brief.

We disagree with applicant's reading of TBMP Section
1207.03 and cases cited therein. Nothing in that section
of the Board's manual, or in any of the cases discussed
t herein, contenpl ates subm ssion of evidence, for the first
time, with a reply brief. Accordingly, we have not further
considered the TARR printouts of registration records
submtted by applicant with her reply brief. 1In contrast,
we have considered the two TARR printouts submtted for the
first time with applicant's main brief, as their subm ssion
falls within the circunmstances covered by TBMP Section
1207.03 (2d ed., rev. 2004). Al so, because the Board may
take judicial notice of dictionary definitions at any tine,
we have considered the definitions of "apache" and "Apache"
submtted by applicant with her reply brief.

As to evidence relied on by the exam ning attorney in
her two office actions, we note that the majority of it
consists of printouts of Internet web pages, denom nated as

nunbered attachnents to each action.* Applicant did not

* There were three such attachments to the initial office action
and 11 to the second action (the final refusal). O the 11
attachments to the final, one [#2] is not a separate attachnment
per se and really is part of attachnment #1, and another [#4]
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object to any of these attachnents. 1In fact, in her main
brief, on pages 7-9, applicant addressed the exam ning
attorney's Internet evidence. Accordingly, we have
considered all the Internet evidence put into the record by
the examining attorney.> W al so have considered the
dictionary definition of "Apache" and the Tiller Research

publication on which the exam ning attorney relied.

The Refusal Under Section 2(a)
As noted earlier, the sole ground for refusal is the
exam ning attorney's contention that registration of APACHE

to applicant would violate Section 2(a) of the Tradenark

woul d be separately adm ssible as a NEXIS article excerpt but
just happens to have been retrieved via the Internet.

°> W note, however, that various web pages submitted by the
exam ni ng attorney mi ght have been excl uded upon a proper

obj ection by applicant. The exam ning attorney apparently
retrieved the web pages fromthe Internet and downl oaded t hem
into a tenplate with a header bearing the serial nunber of
applicant's application, a brief description of, or nane of, the
web page and an appropriate attachnent nunber. Many of the web
pages, however, when inserted into this tenplate, do not list a
conmpl ete web address specifying where the page could be found on
the Internet; and all but a few bear no indication of the date
the site was visited and the page was downl oaded. W note, in
particul ar, the Google search engine statenent at the top of
attachment #1 to the final refusal, as an ideal exanple of a way
in which to subnmit Internet evidence [whether by an applicant or
an exam ning attorney]. However, even without a statenent from
the search engi ne or web browser specifying the address and date
of the page [and providing a link to the current page for that
address], as the Googl e statenent does, Internet evidence would
be acceptable in an ex parte case when the full address for the
page, and the date the page was accessed and downl oaded, are
provi ded.
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Act by fal sely suggesting a connection between applicant
and the federally recogni zed Apache tribes. As a threshold
matter, we nust determ ne whether the fal se suggestion
provi sion of Section 2(a) can be applied in this case, as
that provision requires a showi ng of false suggestion of a
connection "with persons, living or dead, institutions,
beliefs, or national synbols.”

Section 2(a) contains three parts, set off by sem -
colons. The first part provides that "imoral, deceptive,
or scandal ous nmatter” shall not be registered, and the
third deals with indicators of the geographic origin of
Wi nes or spirits. Neither of these provisions is tied to
"persons, living or dead, institutions, beliefs, or

national synbols,” as is the second part of Section 2(a).
The second part prohibits registration of (enphasis added)
"matter which nmay di sparage or fal sely suggest a connection
wi th persons, living or dead, institutions, beliefs or
nati onal synbols, or bring theminto contenpt or
di srepute.™

The plain neaning of this particular provision of the
statute requires refusal of registration of three types of
proposed marks: (1) matter which di sparages persons,

institutions, beliefs or national synbols; (2) matter which

fal sely suggests a connection with persons, institutions,
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beliefs or national synbols; and (3) matter which brings
persons, institutions, beliefs or national synbols into
contenpt or disrepute. As these three grounds for refusal
all derive fromthe sane subsection of Section 2(a) and al
require a connection of the matter refused registration
Wi th "persons, institutions, beliefs or national synbols,"”
we may | ook to prior cases involving any one of these
refusals to determne the threshold question in this case,
i.e., whether APACHE fal sely suggests a connection with

"6 |n other words, while the

"persons” or "institutions.
substantive elenments for each of the three refusals
enbodied in this part of Section 2(a) may, and do, vary,
there is nothing in the | anguage of the statute to suggest
that the nmeaning of "persons” or "institutions" is any
broader or narrower for one of these grounds for refusal as
opposed to anot her.

Section 45 of the Trademark Act, 15 U.S.C. § 1127,
broadly defines "person” and "juristic person.” Section

2(a) has been held to apply to commercial, juristic

persons, as well as natural persons. University of Notre

Dane du Lac v. J.C. Gournet Food Inports Co., 703 F.2d

1372, 217 USPQ 505 (Fed. G r. 1983). "Institutions" was

® There can be no real question that this case does not involve
"bel i efs" or "national synbols."
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broadly construed in In re North Anerican Free Trade

Associ ation, 43 USPQ2d 1282 (TTAB 1998) [hereinafter

NAFTA], and in In re Ubano, 51 USPQ2d 1776 (TTAB 1999). A

case involving both the "scandal ous" and "di sparagi ng"
subsections of Section 2(a) discusses whet her MOONI ES and
desi gn was di sparagi ng of The Unification Church (an
institution or juristic person) or nenbers thereof (natural
persons), sone of whom may have viewed the term MOON ES as

derogatory. See Inre In Over Qur Heads Inc., 16 USPQd

1653 (TTAB 1990). 1In a cancellation case brought by a
fraternal association and which involved a pl eading

al | egi ng di sparagenent of the association as an entity, the
Board consi dered whet her the invol ved mark was di sparagi ng
"either to nmenbers of the Order or Italian-Americans in

general." Oder Sons of Italy in Arerica v. Menphis Mafia

Inc., 52 USPQ2d 1364 (TTAB 1999). Finally, in another case
i nvol ving various clains under Section 2(a), and in the
context of discussing the disparagenent claim the Board

expl ai ned:

Who conprises the targeted, or relevant, group
nmust be determined on the basis of the facts in
each case. For exanple, if the alleged

di sparagenent is of a religious group or its

i conography, the relevant group may be the
menbers and clergy of that religion; if the

al | eged di sparagenent is of an academ c
institution, the relevant group may be the

10
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students, faculty, adm nistration, and alumi; if
the all eged di sparagenent is of a national
synbol, the relevant group nay be citizens of
that country.

Harjo v. Pro-Football Inc., 50 USPQ2d 1705, 1739 (TTAB

1999), reversed on other grounds by Pro-Football Inc. v.

Harj o, 284 F. Supp.2d 96, 68 USPQ2d 1225 (DC DC 2003).

In this case, we have foll owed the course charted by
Section 45 of the statute and the referenced decisions, and
have gi ven broad consideration to the question whether
APACHE woul d, when used on the identified goods, suggest a
connection, albeit falsely according to the exam ning
attorney, with "persons” or "institutions." W note, too,
that the statute utilizes the plural for each of these
terms. Thus, the statute clearly contenpl ates refusal of
matter that woul d fal sely suggest a connection with
mul tiple persons, whether natural or juristic, or with
mul tiple institutions.

The record in this case does not include detailed
i nformati on about the | egal status of the various Apache
tribes, but applicant and the exam ning attorney appear to
agree that there are nine "federally-recogni zed" Apache
tribes. Applicant's brief, p. 2; examning attorney's
brief, p. 2. Mreover, there is sufficient infornmation to

indicate that federally-recognized tribes are entities or

11
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juristic persons that can enter into contracts, sue and be
sued. See the Tiller Research publication. W find that
each federally recogni zed Apache tribe is necessarily
either a juristic person or an institution. Therefore, if
APACHE woul d be viewed as suggesting a connection with

t hese persons or institutions, whether the nine tribes are
considered individually or collectively, when the
designation is used on or in connection with the identified
goods, and if such suggestion would be fal se, then refusal
of registration under Section 2(a) is warranted.

We turn, then, to the elenents of a Section 2(a) false
suggestion of connection refusal. As a prelimnary matter,
we note that published precedents fromour prinmary
reviewi ng court are fewin nunber. Sone 30-35 years ago,
the Court of Custons and Patent Appeals considered a
Section 2(a) fal se suggestion claim at |east when brought
by commercial plaintiffs, to be akin to a Section 2(d)

| i keli hood of confusion claim See, e.g., Frederick Gash,

Inc. v. Mayo dinic, 461 F.2d 1395, 174 USPQ 151, 152 (CCPA

1972) ("the inquiry under this provision of the statute is
simlar to that under 8 2(d), 15 U. S.C. 1052(d), which is
| i keli hood of confusion of the marks as applied to the

respective goods and/or services"); and Mrehouse M g.

Corp. v. J. Strickland & Co., 407 F.2d 881, 160 USPQ 715,

12



Ser No. 78175476

721 ("we do not agree with the further argunent that 'Blue
Magi ¢c' does 'fal sely suggest a connection with' appellant.
To do this there would have to exist, at the very | east,
the sane |ikelihood of confusion with appellant's ' MAG C
mar ks, under section 2(d), which appellant contends for
under its final point. W can therefore discuss these two
guestions together.").

It was not until approximately 10 years after the

Frederick Gash decision that the Federal Circuit issued its

sem nal decision in the Notre Danme case. I n that decision

the Federal Circuit noted that the Board, subsequent to

Mor ehouse, approached Section 2(a) false suggestion cases
as if they required, in essence, a showi ng of likelihood of
confusi on under Section 2(d) plus a showing of intent to
trade upon the goodwi || of a prior user, which was terned a

"stringent test."” Notre Dane, 217 USPQ at 507-08.

The Notre Dane decision then laid down certai n foundati onal

principles for current Section 2(a) analysis: that Section
2(a) was intended by its drafters to preclude registration
of a mark which conflicts with another's rights, even if
such rights were not technical trademark or trade nane
rights that could be the basis for a Section 2(d) claim
that a nanme cannot, however, be protected in gross; that

protection fromfal se suggestion under Section 2(a) has its

13
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roots in rights of privacy and publicity, i.e., aright to
control use of one's identity; that the name or an

equi val ent thereof clained to be appropriated nust be
unm st akably associated with a particular personality or
"persona"; and that given the context or circunstances of
use, the name nust point uniquely to the other personality
or persona. |d. at 508-009.

Since Notre Dane, the Board has had occasion to

develop a fairly standard anal ysis under Section 2(a).

It has been said that there are four elenents: 1) that the
mark is the sanme as, or a close approxinmation of, the nane
or identity previously used by another person or
institution; (2) the mark woul d be recogni zed as such, in
that it points uniquely and unm stakably to that person or
institution; (3) the person or institution naned by the
mark is not connected with the activities perforned by
applicant under the mark; and (4) the fame or reputation of
the person or institution is such that, when the mark is
used with the applicant’s goods or services, a connection
with the person or institution would be presuned. See, In

re Welinski, 49 USPQ2d 1754 (TTAB 1998) overruled only as

to Section 2(e)(1l) analysis in In re WNBA Enterprises LLC,

70 USP2d 1153 (TTAB 2003); TMEP Section 1203.03(e) (3rd

ed., rev. 2, May 2003); and J. McCarthy, MCarthy on

14
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Trademar ks and Unfair Conpetition, 8 19.76 (4th ed. 2001).

The refusal has al so been discussed as requiring three
el ements. See Urbano, 51 USPQ2d at 1778, and NAFTA, 43
USPQ2d at 1284.°7

Returning to the Notre Dane case, we note that "the

initial and critical requirenent is that the nane (or an
equi val ent thereof) clainmed to be appropriated by anot her
must be unm st akably associated wth a particul ar

personality or persona. Notre Dane, 217 USPQ at 509. O

course, Notre Dane was an inter partes proceedi ng, which

accounts for the reference to "the nane (or an equival ent
thereof) clainmed to be appropriated.” 1In an ex parte
proceedi ng, on the other hand, we are concerned not with
that clainmed by a plaintiff to have been appropriated, but
wi th that which an applicant seeks to register as a mark
and which the exam ning attorney asserts is the nane, or
equi val ent thereof, of another. Nonetheless, it remains
critical that the matter for which registration is sought
nmust be the nanme or an equival ent which is sought to be
appropriated by the applicant.

I n NAFTA, the Board held that the nmere fact that the

applicant had added matter to that which was the nanme of an

" When viewed as a three-element test, the first and second
el ements of the four-elenent test essentially are viewed as one.

15
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institution would not allow applicant to avoid the refusal.
NAFTA, 43 USPQ2d at 1285. In this case, we reject
applicant's contention that because none of the federally-
recogni zed Apache tri bes goes by the nanme APACHE al one and
each has one or nore other terns in its name, APACHE per se
cannot be found to be the nanme or equival ent thereof of
these tribes. Just as an applicant cannot take another's
name and add matter to it to avoid a refusal of false
suggestion under Section 2(a), an applicant cannot take a
significant elenment of the name of another and avoid a
refusal by |eaving one or nore el enents behind, provided
that that which has been taken still would be unm stakably
associated with the other person.

Applicant contends that the other elenents of the
nanmes of the federally recogni zed Apache tribes are
significant in their owm right and it would be error, in
essence, to elevate the significance of Apache over the
other ternms. A Section 2(a) fal se suggestion case does not
invol ve anything like the analysis of the elenents of the
names of these tribes as would be involved if this were a
Section 2(d) case involving a question of |ikelihood of
confusion. Welinksi, 49 USPQ2d at 1757 ("Section 2(a)
is not about I|ikelihood of confusion with trademarks. That

problemis covered by Section 2(d) of the Act."). This

16
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case does not require analysis of the tribes' nanmes to

di vine which terns may be dom nant. Suffice it to say that
the Tiller Research reference work reveals that the
geographic terns in many of the tribes' nanmes, e.g., Fort
McDowel |, Fort Sill, and Wiite Muntain, may not be as
integral to the identity or persona of each tribe, when
these ternms may nerely reflect locations the tribes were
relocated to by governnent action, rather than choice, and
there is nothing to indicate that the tribes thensel ves
established "forts."

Finally, we reject applicant's contention that a
finding that APACHE is a nanme or designation of the
identity of each of the nine tribes sonehow deni grates or
m nim zes ot her nanes or aspects of their identities.
Not hi ng under Section 2(a) fal se suggestion analysis
precludes a finding that APACHE is a nane or identity for
each tribe even though there may be ot her nanes or
identities, custons or practices that the tribes do not
have in comon.

Havi ng determ ned that the federally-recogni zed Apache
tribes are persons or institutions for the purpose of our
Section 2(a) analysis, and having determ ned that APACHE
woul d be recogni zed as a nane, or equival ent thereof, for

each of the tribes, we turn to the question whether the

17
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name i s uniquely associated with the tribes.® In support of
her contention that APACHE is not uniquely and unm st akably
associated with the tribes, applicant relies in part on

dictionary definitions of "apache" and "Apache." The fact

that the former word begins with a | ower case letter "a

and the latter begins with an upper case letter "A" is

significant. The term "apache" with a |ower case "a" is,
apparently, a French termand is pronounced differently
than "Apache.” Thus, while "apache" neans "a nenber of the
Pari sian underworl d” or "thug, ruffian” in French, there is
no evidence of record that this nmeani ng woul d be apparent
to consumers of cigarettes in the United States.®

Applicant has also attenpted to rely on the asserted
exi stence of nunerous third-party registrations or

applications for APACHE, or for marks including that term

8 Because the Section 2(a) prohibition against registration of
nanmes which may fal sely suggest a connection with persons or
institutions reads in the plural, and because we find each of the
Apache tribes to constitute a person or institution, we therefore
di sagree with applicant's contention that the exam ning
attorney's refusal cannot be maintained unl ess APACHE is found to
poi nt uniquely to only one of the tribes.

°® In addition, the dictionary definition of "apache" subnmtted by
appl i cant shows that the French termis "from Apache, Apache
Indian.” Therefore, this definition does not show that the term
has historically had a variety of neanings but, rather, actually
tends to show that termhas historically been associated with
certain Native Anerican tribes.

18
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as well as one asserted use of the termfor helicopters, !
to establish that APACHE does not point uniquely and

unm stakably to the Apache tribes but instead points to
many registrants, applicants or users. Because applicant
failed to make this evidence regarding registrations and
applications properly of record, but for information
regardi ng two pendi ng applications, the contention is nere
unsupported argument and we accord it little weight.!

The two applications for which applicant has properly
put information into the record do not persuade us that
consuners of cigarettes would not view APACHE as uni quely
associated with the Apache tribes. Both applications are
based on intent-to-use and there is no evidence of use of
the termby either applicant for the goods identified in
the applicants' respective applications. Applicant has

pointed to no authority holding that third-party

10 Applicant did not offer any evidence to support the assertion,
al though the Tiller Research publication entered by the exam ning
attorney contains a passing reference to APACHE helicopters, as
made by MDonnel | - Dougl as Company utilizing parts made by the
White Mountain Apache Tribe's Apache Aerospace Conpany.

1 The examining attorney, during examination, had included a

| engt hy di scussion of why the "federal trust obligation" should

| ead us to discount any evidence of third-party registrations,
apparently on the theory that any prior registrations of APACHE
may have issued inprovidently or contrary to the trust

obligation. However, the exanining attorney apparently confirnmed
for applicant, during an interview with counsel, that she was

wi thdrawi ng any reliance on this doctrine. The doctrine has

pl ayed no part in our decision. See Harjo, 50 USPQRd at 1712-13.

19
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regi strations and applications should be given a pron nent
role in our analysis of a Section 2(a) fal se suggestion
refusal, but that is a question to be decided in a case
that presents such evidence. 1In this case, we do not see
how the nmere fact that APACHE is the mark in two intent-to-
use applications should be considered persuasive evidence
that a termhistorically associated with certain Native
Ameri cans shoul d now be consi dered to have ot her
associ ati ons and cannot, therefore be unm stakably
associated with the Apache tri bes.

The next factor to consider is whether there is any
connection between applicant, and the goods she plans to
mar ket under the APACHE nmark, and the Apache tribes. The
record reveals that there is not.

The | ast factor we nust consider is whether the nane
APACHE is of sufficient fame or reputation that a
connection with the federally recogni zed Apache tribes
woul d be presunmed by consuners of cigarettes. W caution
however, that the inquiry here is not focused on
determ ni ng whet her the APACHE nanme would qualify as fanous
under traditional |ikelihood of confusion analysis or as

famous under evolving dilution analysis. |Indeed, the Notre

Dane case does not explicitly state that a nane nust be

famous to be protected under Section 2(a). |In fact, as

20
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noted in Notre Dane, the fane of the nane of a person or

institution is not sufficient in and of itself to provide
the basis for protection of the nanme under Section 2(a)

fal se suggestion analysis. Notre Danme, 217 USPQ at 509.

Rat her, the key is whether the nane per se is unm stakably
associated with a particular person or institution and, as
used woul d point uniquely to the person or institution. 1In
short, it is the conbination of (1) the name of sufficient
fame or reputation and (2) its use on or in connection with
particul ar goods or services, that woul d point consuners of
t he goods or services uniquely to a particul ar person or
institution.

In this case, the exam ning attorney contends that the
federally recogni zed Apache tribes are persons or
institutions of such renown that the first part of the
inquiry is satisfied. W find significant support in the
record for this conclusion.

Applicant and the exam ning attorney agree that there
are Apache tribes in three southwestern states. The nane
Apache is readily found in dictionaries and in such
listings identifies Native Americans of this region. An

Al buquer que Journal article, retrieved fromthe newspaper's

web site, discusses the Mescal ero Apache casino and trave

center, skiing facility and a 275-room i nn under

21
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construction, on a najor New Mexico interstate. The
tribe's chief operating officer explains that the tribe
will conpete nationally with resorts and will seek out-of -
state as well as New Mexico visitors.

The Tiller Research publication discusses nunerous
enterprises of various Apache tribes that would contribute
to the fame and reputation of the tribes:

The Canp Verde Yavapai - Apache Reservation is hone of
two successful snoke shops; and its Yavapai - Apache Visitor
Activity Conplex on a major interstate in Arizona includes,
inter alia, a U S. Park Service Ofice, arts and crafts
shops, and a hotel.

The White Muntain Apache of the Fort Apache
Reservation run the Fort Apache Ti nber Conpany, which
enpl oys 350 people, Apache Materials (a construction
materials enterprise), the Apache Aerospace Conpany, a sk
resort reported to feature Arizona's nost sophisticated
snow maki ng, and nunerous resort areas on various | akes.
The tribe owns A d Fort Apache, |isted on the National
Regi ster of Historic Places, runs a nuseum a hotel, and
hosts various festivals throughout the year, sone focused
on Native Anerican culture and others focused on frontier

culture or nusic, such as bl uegrass.
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The Fort MDowel | Mbhave- Apache | ndian Conmunity runs
Ba'ja Bingo, with hundreds of video-gam ng machi nes.

The Tonto Apache tribe in Arizona has a reservation
"ideally situated to take advantage of the high vol une of
tourism around Payson, Arizona and the Tonto Nati onal
Forest, and runs a casi no, snokeshop and market.

The Jicarilla Apache tribe of New Mexi co operates
significant mneral, gas and oil operations, and, excl uding
the U S. governnent, is the single |argest owner of m neral
resources in the "resource rich San Juan Basin." Its
reservation contains major archeol ogical sites (cliff
dwel lings), a tribe-owned Best Western Inn, a shopping
center and other facilities for visitors.

The Mescal ero Apaches (di scussed above in regard to

t he Al buquerque Journal's article on its casino and travel

center expansion project) host a large industrial site,
including a netal fabricating plant, and a forest products
processi ng plant that processes |unber for sale throughout
t he sout hwest.

The Apache tribe of Anadarko, Cklahoma is host of the
Anerican Indian Hall of Fanme, a bingo hall, snoke shop,
gift shop and tradi ng post.

The Fort Sill Apache tribe of Apache, &l ahons,

descendants of the Chief Geronino Band of Apache, have the
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historically significant Fort Sill MIlitary Reservation on
tribal |and.

Al'l of this convinces us that the Apache tribes of the
sout hwest are of sufficient renown for their business,
tourism archeol ogical and cultural enterprises that they
woul d be wel | -known anong residents of the sout hwestern
U S. and visitors to those areas.

Qur final inquiry, then, is whether consuners of
cigarettes would think only of the well-known Apache tribes
when the name APACHE is used on or in connection with
cigarettes. In this regard, the record is quite clear that
many Native Anerican tribes, Apaches and others, run snoke
shops, many including Internet sales anong their
operations.' In addition, the record is clear that Native
Americans not only are engaged in |arge-scale marketing of
cigarettes, but in manufacturing of Native American brands

of cigarettes. Applicant, for one, states that she is a

2 As applicant acknow edges, the proliferation of cigarette and
tobacco retailing outlets, whether "bricks and nortar” or

I nternet businesses, on Native Anerican lands is likely a
function of tax laws. See, e.g., the Forbes (online) magazi ne
article attached to the exanm ning attorney's final refusal, which
di scusses how tribes are retailing cigarettes, l|iquor and
gasoline free of state and | ocal taxes. See also, the

www. i ndi ancountry.comarticle "Snoking in Indian Country is Big
Busi ness, " and www. nanhattan-institute.org (Financial Tinmes.com
or FT.com) with its article on Internet sales of cigarettes
increasing as a way for snokers to avoid taxes, and notes many
such vendors are Native American tribes.
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menber of the St. Regis Mohawk tribe, which is in the

busi ness of manufacturing cigarettes, through its |licensee
Nati ve Tradi ng Associ ates, for resale on Native Anmerican
reservations. Moreover, many of the web pages introduced
by the exam ning attorney reveal marketing of Native
Anerican brands of cigarettes, as discussed bel ow.

One web page shows a national map of cigarette
retailers |ocated on Native Anerican reservations, with a
banner ad at the top for cigarettenetwork.com which touts
"Huge Savi ngs on Native Anerican & Major Brands," and the
listing for the Ormha Reservation includes the "Tobacco Row
Processi ng Conpany"; the web page for Indian cigarettes
online includes, inits list of links "Indian cigarettes,"”
as differentiated from "generic brands"” and "najor brands”
etc., and has a listing for a SenecaSnokes shop which says
"Be sure to try our Seneca cigarettes.."; the Snoker's
Choi ce outlet specializes in heavily discounted brands and
touts "our featured products, produced by the US Indian
Nations are additive-free, tax-free & exceptionally well -
priced”; the web page for Indian Snokes Online features
many brands including "our very own Native brand
cigarettes. These native brand cigarettes such as Seneca,
Ni agara's, Snokin Joes, Exacts, Markets, Lew stons are al

made on our reservations."; and the ww.indi ancountry.com
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article on the nerger of two Native Anerican online
ventures, one of which is Al Native.comand is reported to
have "started nore than a year ago with sales of American
I ndi an cigarettes, teas and coffee.”

In short, cigarette consunmers woul d be aware of Native
Aneri can manufacturing and marketing of Native Anmerican
brand cigarettes, and, given the fame of the nane of the
Apache tribes, would think uniquely of those persons or
institutions when they see APACHE as a mark used on or in
connection with cigarettes.

The exam ning attorney, in her final refusal of
registration, and in particular in a discussion of federal
trust obligation, asked that we resolve doubt in favor of
protecting the APACHE nanme. As we have not placed any
reliance on the federal trust obligation in reaching our
deci sion, we do not resolve doubt in favor of the federally
recogni zed Apache tribes on this basis. In fact, were
there any doubt in this case, we would resolve it in favor

of applicant. See In re In Over Qur Heads Inc., 16 USPQRd

1654-55. However, we have no doubt that the record
supports refusal of registration of APACHE as a mark for
cigarettes because use of the nane of the federally

recogni zed Apache tribes would fal sely suggest a connection

bet ween applicant and those persons or institutions.
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Deci sion: The refusal of registration under Section

2(a) is affirmed.
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