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Before Sinms, Hohein and Bucher, Adm nistrative Trademark Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Avi ation Technol ogy Group, Inc. has filed an anended
application to register on the Principal Register the mark "ATG
AVI ATI ON TECHNCOLOGY GROUP, | NC. PERFORVANCE AT A HI GHER LEVEL"

and design, as reproduced bel ow,

J—

= AVIATION |
B rECHNOLOGY
GROU>, INC.

for the foll ow ng goods and services: "simulators for training

Performance at a Higher Level

pilots” in International Class 9; "aircraft; jet aircraft,
mlitary manned and unmanned conbat aircraft, civilian and

mlitary jet trainers and business and recreational jets" in
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International O ass 12; and "educational services, nanely,
aircraft pilot training services."’

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant's mark, when applied to its goods in International
Class 12,% so resenbles the followi ng marks, which are each

3 n

regi stered for, inter alia, aircraft; lighter-than-air craft;

ai rships; dirigible balloons, aerial transportation vehicles, and
structural parts and fittings for all the aforesaid goods"” and
are owned by the sane registrant, as to be likely to cause
confusion, mstake or deception: (i) the mark "ATG'* and, as

illustrated bel ow,

. [ e

' Ser. No. 78193396, filed on Decenber 11, 2002, which is based on an
all egation of a date of first use anywhere and in conmerce of Decenber
5, 2002 with respect to all of the goods and services set forth above.
The words "AVI ATI ON TECHNOLOGY GROUP, INC." are disclai ned.

> Wi le, as noted above, applicant's application, as anmended, al so

i ncl udes goods and services in International Casses 9 and 41, it is
clear fromboth the Exam ning Attorney's final refusal and his brief
that the refusal under Section 2(d) pertains solely to the goods set
forth in International Cass 12 of such application

° Al though each of the cited registrations also |lists "geostationary
aerial platforns for tel ecommunication relays; and parts and fittings
therefor” in International Cass 9, it is plain fromboth the
Examining Attorney's final refusal and his brief that the refusa
under Section 2(d) is based exclusively on the goods identified in
International Cass 12 of each of such registrations.

N Reg. No. 2,666,514, issued on Decenber 24, 2002, which is based on
Uni ted Ki ngdom Reg. No. 2237166, dated June 23, 2000.
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(ii) the mark "ATG' and design.® Registration has al so been
finally refused pursuant to Trademark Rule 2.71(a) and TMEP
Sections 1402.06 and 1402.07 (3d ed. 2d rev. My 2003) on the
basis that the anended identification of goods and services
currently set forth is unacceptable because it is beyond the
scope of the application as originally filed, which specified
only "aircraft” in International Cass 12.

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusals to
register.

We turn first to the refusal under Section 2(d)
inasnmuch as it is the sole issue which applicant has addressed in
its briefs. Qur determnation under such section is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |likelihood
of confusion. Inre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity in the goods at issue and the simlarity or

dissimlarity of the respective marks in their entireties.®

° Reg. No. 2,666,515, issued on Decenber 24, 2002, which is based on
Uni ted Ki ngdom Reg. No. 2237171, dated Novenber 2, 2001

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods and differences in the marks."
192 USPQ at 29.
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Wth respect to the simlarity or dissimlarity in the
goods at issue, applicant argues at length in both its nmain brief
and its reply brief that there is no |likelihood of confusion
because its goods are in fact very different fromthose actually
offered by registrant. Specifically, applicant insists inits
mai n brief that:

Herein, the registrant identified its goods

as "lighter-than-air craft, airships,
dirigible ball oons and geostationary aeri al
platforns.” By contrast, the applicant's

description is "jet aircraft, mlitary manned
and unmanned conbat aircraft, civilian and

mlitary jet trainers and ... business and
recreational jets." Thus[,] far from being
"absolutely identical," [as asserted by the

Exam ning Attorney, in actuality] applicant's

and registrant's goods bear no simlarity

what soever.

Applicant additionally maintains in its main brief that it "is
currently devel oping a very high performance two-seat two-engine
fighter-like jet aircraft for both civilian and mlitary
custoners,"” whereas "[r]egistrant's product is a blinp." Such
goods, according to applicant's reply brief, are sinply so
different that "[i]t is truly a msnonmer to call both products
aircraft.”

Furthernore, as asserted in its main brief, applicant
notes that while "blinps and dirigibles (rigid frame blinps) were
[historically] used for mlitary purposes and transportation,"”
the "primary use of blinps today is for marketing"” and, thus,
such goods are sold only "to | arge corporate buyers." However,
according to applicant, it is also the case that:

Such corporations do not buy small high

performance two seat jets. Applicant's jets,
by contrast[,] are sold as sport or business
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aircraft to individuals or small conpani es by
distributors or directly by the applicant to
governnment buyers as mlitary aircraft.
These custoners and trade channels are
entirely separate and apart from one anot her.

More i nportantly, the consuners of

blinps and jet aircraft are the nost

sophi sticated groups of buyers in the world

and woul d not be confused about the source of

t he goods, regardl ess of the trademark

simlarities. Applicants' [sic] products

range in price from$2.5 mllion to $4.5

mllion. 1Its custonmers are high net worth

i ndividuals, |arge corporations and

governments. Simlarly, blinps cost mllions

of dollars each and are purchased only by

| arge corporations and governnents. All of

t hese groups are very sophisticated buyers

who do not spend mllions of dollars on

i npul se. Such purchases are made only after

consi der abl e due diligence.

Nonet heless, it is well settled that the issue of
| i kel i hood of confusion nust be determi ned on the basis of the
goods as they are respectively identified in the application and
the cited registration, and not in |ight of what such goods are
asserted to actually be. See, e.qg., Octocom Systens Inc. v.
Houst on Conputer Services Inc., 918 F.2d 937, 16 USPQ2d 1783,
1787 (Fed. G r. 1990); Canadi an Inperial Bank of Conmerce, N A
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed.
Cr. 1987); CBS Inc. v. Mrxrow, 708 F.2d 1579, 218 USPQ 198, 199
(Fed. Cir. 1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ
937, 940 (Fed. CGir. 1983); and Paul a Payne Products Co. v.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA
1973). It is also well established that a refusal under Section
2(d) is proper if there is a likelihood of confusion involving
any of the goods set forth in the application and the cited

registration, and that, where a |ikelihood of confusion is so
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found, it is unnecessary to rule with respect to any of the other
goods listed therein. See, e.qg., Tuxedo Mnopoly, Inc. v.
CGeneral MIls Fun Group, 648 F.2d 1335, 209 USPQ 986, 988 ( CCPA
1981); and Shunk Mg. Co. v. Tarrant Mg. Co., 318 F.2d 328, 137
USPQ 881, 883 (CCPA 1963).

We consequently nmust agree with the Exam ning Attorney
that, as identified, applicant's and registrant's goods are
identical in part in legal contenplation inasmuch as both include
the item"aircraft” anong the goods which are respectively |isted
in the application and the cited registration.’ Applicant, as
the Exam ning Attorney notes, has sinply ignored such fact inits
attenpt to distinguish its goods fromthose of the registrant.
The Exam ning Attorney is correct, however, in pointing out that
because both the identification of goods in applicant's
application and that of registrant's registration each |ist
"aircraft" as separate products, such goods are considered to be
"absolutely identical" and woul d accordingly be sold or |eased
t hrough the same normal or usual channels of trade for those
goods and would be directed to the sane cl asses of custoners.

Therefore, if applicant's and registrant's "aircraft” were to be

"W judicially notice, in this regard, that the term"aircraft" is
defined, for exanple, by The American Heritage Dictionary of the
English Language (4th ed. 2000) at 37 as "[a] machine or device, such
as an airplane, helicopter, or dirigible, that is capable of
atnospheric flight." It is well settled that the Board nay properly
take judicial notice of dictionary definitions. See, e.qg., Hancock v.
American Steel & Wre Co. of New Jersey, 203 F.2d 737, 97 USPQ 330,
332 (CCPA 1953); University of Notre Dane du Lac v. J. C. Gournet Food
Imports Co., Inc., 213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d
1372, 217 USPQ 505 (Fed. Gir. 1983); and Marcal Paper MIls, Inc. v.
Anerican Can Co., 212 USPQ 852, 860 (TTAB 1981) at n. 7. Thus it is
not "truly a misnonmer," as applicant argues, to refer for instance to
both its "recreational jets" and registrant's "airships" as
"aircraft."
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mar ket ed under the sane or substantially simlar marks, confusion
as to the source or sponsorship thereof would be likely to occur.
Moreover, while it is still the case that both
applicant's and registrant's "aircraft” are undoubtedly expensive
products which would be marketed to highly sophisticated
custoners and woul d not be purchased or | eased on inpul se, we
concur with the Exam ning Attorney that such facts do not
preclude there being a likelihood of confusion as to origin or
affiliation. Specifically, even allowing for the fact that
"aircraft" are usually contracted for only after very carefu
consideration, it nevertheless is well settled that the fact that
custoners may exerci se deliberation in choosing such products
"does not necessarily preclude their m staking one trademark for
another" or that they otherwise are entirely i mune from
confusion as to source or sponsorship. Wncharger Corp. v.
Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA 1962). See
also In re Deconbe, 9 USPQ2d 1812, 1814-15 (TTAB 1988); and In re
Pellerin MInor Corp., 221 USPQ 558, 560 (TTAB 1983). Here, it
is plain that, if applicant's and registrant's "aircraft" were to
be marketed under the sanme or substantially simlar marks, even
know edgeabl e and sophi sticated custoners coul d be expected to
attribute a conmmon source thereto notw thstanding the high degree
of care and deliberation typically exercised in the contracting
for such goods. For instance, purchasers who are famliar or
acquainted wth certain aircraft marketed by regi strant could

reasonably believe, upon encountering applicant's jet aircraft or
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its business and recreational jets, that either registrant had
expanded its product line or that applicant is a subsidiary of
registrant.

Turning, then, to consideration of the respective
mar ks, applicant argues in its main brief that, contrary to the
Exam ning Attorney's contention that they consist of or "contain
the dom nant and identifying literal term'ATG"'" such "text
el enrents are too commonly used to be distinctive or dom nant."
Rel ying on a declaration which it submtted from "Raynond Cassel
(' Cassel '), a graphics design expert who designed Applicant's
mar k," applicant contends with respect to its mark and
registrant's "ATG' and design mark that, "according to Cassel
the style of the two ATGs is significantly different"” inasnuch as
"registrant's ATGis short, fat and upright while that of the
applicant is tall and slanted,” with "a jet contrail [which]
forms the "A's' crossbar.” Applicant, in addition, insists that
as to such marks:

The dom nant feature of the registered

mark is the uplifting ellipse above the

letters. Cearly, registrant intended the

ellipse to represent an airship (blinp).

By contrast, the dom nant feature of
applicant's mark ... is the text "Aviation
Technol ogy Group, Inc."” and "Perfornmance at a

Hi gher Level" which Cassel added to
distinguish it fromall the other "ATG

mar ks, which are quite comon. |In addition,
the applicant's mark incorporates a jet and
contrail, which are intended to represent

that its business is speed.

The ATG in registrant's mark i s
secondary, at best. The dom nant feature of
applicant's mark, on the other hand, is a jet
contrail, also representative of the
applicant's products, jet aircraft. It is
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meant to show, along with the notto

"Performance at a Hi gher Level", that
Avi ati on Technol ogy Group's business is
speed.

Applicant concludes, as set forth inits reply brief,
that in view of the expert testinony by M. Cassel, who "is a
graphic[s] designer with ten years experience" and whose
"testinmony under oath is uncontroverted,” the Board "nust find
that the Applicant's trademark is distinctively different than
that of the Registrant” and that there is consequently no
| i keli hood of confusion between applicant's mark and registrant's
"ATG' and design mark. Applicant, however, has essentially
ignored registrant's "ATG' mark and the issue of |ikelihood of
confusion with respect thereto, inasnuch as it has offered no
argunment with respect to the simlarities and dissimlarities
bet ween such marks ot her than the generalized assertion that
"[t]he Exam ning Attorney incorrectly dissected the marks piece
by piece" instead of considering the marks in their entireties.

W agree with the Exam ning Attorney that, on the
whol e, the marks at issue are so substantially simlar that, when
used in connection with such legally identical goods as
"aircraft,” confusion as to the source or sponsorship thereof is

likely.® As the Examining Attorney properly points out in his

°® As to the "expert testinony" offered in M. Cassel's declaration wth
respect to the distinguishing features of applicant's mark and
registrant's "ATG' and design mark, suffice it to say that it is wel
establ i shed that the opinions expressed by a w tness (whether that of
a |l ayperson or an expert) on such an issue are not controlling or

bi nding on the Board. See, e.qg., Jones & Laughlin Steel Corp. v.

Jones Engineering Co., 292 F.2d 294, 130 USPQ 99, 100 (CCPA 1961); and
Quaker QCats Co. v. St. Joe ProceSS|ng Co., Inc., 232 F.2d 653, 109
USPQ 390, 391 (CCPA 1956). In particular, the Board has stated that

it is "the long-held view that the opinions of witnesses ... are
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brief, the test for whether marks are confusingly simlar is not
whet her they can be distinguished on the basis of a side-by-side
conparison. The reason therefor is that such is not the ordinary
way that custonmers will be exposed to the nmarks. Instead, it is
the simlarity of the general overall commercial inpression
engendered by the marks which nust determ ne, due to the
fallibility of menory and the concomtant |ack of perfect recall,
whet her confusion as to source or sponsorship is likely. The
proper enphasis is accordingly on the fact that purchasers
normal ly retain a general rather than a specific inpression of
mar ks. See, e.q., G andpa Pidgeon's of Mssouri, Inc. v.
Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973);
Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733 (TTAB 1981);
and Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB
1975) .

Moreover, while correctly noting in his brief that
marks are to be considered in their entireties, including any
design el enents and/or any highly suggestive or descriptive
matter, the Exam ning Attorney al so properly observes that our
principal reviewing court has indicated that, in articulating
reasons for reaching a conclusion on the issue of |ikelihood of
confusion, "there is nothing inproper in stating that, for
rational reasons, nore or |ess weight has been given to a

particular feature of a mark, provided [that] the ultimte

entitled to little if any weight and should not be substituted for the
opi nion of the tribunal charged with the responsibility for the
ultimate opinion on the question"” of likelihood of confusion. Mennon
Co. v. Yamanouchi Pharmaceutical Co., Ltd., 203 USPQ 302, 305 (TTAB
1979) .

10
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conclusion rests on consideration of the marks in their
entireties.” In re National Data Corp., 753 F.2d 1056, 224 USPQ
749, 751 (Fed. Cir. 1985). For instance, according to the court,

"that a particular feature is descriptive ... with respect to the
i nvol ved goods ... is one conmmopnly accepted rationale for giving
| ess weight to a portion of a mark ...." [Id.

Appl yi ng the above principles, it is readily apparent
that the arbitrary term"ATG " which constitutes the entirety of
one of registrant's marks, forns a very promnent, if not the
dom nant, portion of both applicant's "ATG AVI ATI ON TECHNOLOGY
GROUP, | NC. PERFORVMANCE AT A H GHER LEVEL" and design mark as
well as registrant's "ATG' and design mark. In particular, as
the Exam ning Attorney accurately notes in his brief, the term
"ATG' in applicant's mark "is witten in significantly |arger,
bol ded lettering,"” so that it stands out fromthe other features
of the mark just as the bold style of lettering in registrant's
"ATG' and design mark serves to display such term prom nently.
Moreover, as to registrant's "ATG' mark, the Exam ning Attorney
correctly observes that because such mark is registered in typed
format, it covers the display thereof in any reasonabl e
stylization of lettering, including that utilized by applicant in
its mark for the sane term See, e.qg., Phillips Petroleum Co. v.
C. J. Webb, Inc. 442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971) [a
mark registered in typed format is not limted to the depiction
thereof in any special forn]; and INB National Bank v. Metrohost
Inc., 22 USPQ2d 1585, 1588 (TTAB 1992) ["[a]s the Phillips

11
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Petrol eum case nakes clear, when [an] applicant seeks a typed or
bl ock letter registration of its word mark, then the Board nust
consider all reasonable manners in which ... [the word mark]
coul d be depicted"].

Furthernore, the additional words "AVI ATI ON TECHNOLOGY
GROUP, INC.," although formng a prom nent part of applicant's
mar k, are descriptive of or otherw se |lacking in distinctiveness
wWith respect to applicant's goods, as evidenced by the disclainer
thereof (as well as their dictionary definitions which the

Exam ni ng Attorney has made of record from The Anerican Heritage

Dictionary of the English Language (3d ed. 1992), and thus are of

considerably |l ess source indicating significance than is the
arbitrary term"ATG " which is shared with registrant's marks
"ATG' and "ATG' and design. In addition, the phrase "PERFORMANCE
AT A H GHER LEVEL," whil e suggestive rather than descriptive of
applicant's goods, is nonetheless clearly subordinate matter
i nasmuch as it appears beneath the term"ATG' in applicant's mark
in asignificantly smaller size, and a nmuch | ess noticeable
style, of lettering. Consequently, as indicated above, it is the
arbitrary term"ATG' which forns a highly, if not the nost
prom nent and hence dom nant, portion of applicant's "ATG
AVI ATI ON TECHNOLOGY GROUP, | NC. PERFORVMANCE AT A Hl GHER LEVEL"
and desi gn marKk.

Mor eover, as the Exam ning Attorney and applicant have
al so observed, applicant's mark and registrant's "ATG' and desi gn
mar k each contain a prom nent design feature which the Exam ning

Attorney refers to as "a swerved band/line" in reference to

12
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applicant's mark and which applicant calls an "uplifting ellipse
in discussing registrant's "ATG' and design mark. Regardl ess of
the characterization thereof, such feature is substantially
identical in appearance in both marks and serves to increase
their overall simlarity. Wile applicant, as noted earlier,
maintains in the declaration from M. Cassel that marks which
contain the term"ATG' are too commonly used to be distinctive
enough to nerit a broad scope of protection, applicant has
offered only a few exanples of such third-party marks and none of
t hose provides an indication of the goods and/or services in
connection with such marks are assertedly used. Thus, as the
Exam ning Attorney points out in his brief, on this record "the
term nol ogy ATGis not diluted" inasmuch as "the only 3 marks
which reference ATGin relation to aircraft goods/services are
the applicant's mark and registrant's nmarks."

We therefore conclude that, when considered in their
entireties, the marks at issue herein are so substantially
simlar in sound, appearance, connotation and comerci al

i npression that custoners for "aircraft,” who are famliar or

ot herwi se acquainted with registrant's marks "ATG' and "ATG' and
design, could reasonably believe, upon encountering applicant's
mar k " ATG AVI ATI ON TECHNOLOGY GROUP, | NC. PERFROVANCE AT A H GHER

LEVEL" and design used in connection with "aircraft,"” that such
goods emanate fromor are sponsored by or affiliated with, the
same source. In particular, even assum ng that the know edgeabl e
and sophi sticated consuners who woul d purchase or |ease

applicant's and registrant's "aircraft” would have occasion to

13
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notice the differences in the respective marks, it is still the
case that such differences are insufficient to preclude, for
exanpl e, a likelihood of confusion anong consuners in the sense
of their believing, upon encountering aircraft manufactured by
applicant, that either registrant had expanded its offering of
aircraft or that applicant is a specialized subsidiary of
registrant. Nevertheless, while we have no doubt as to our
conclusion in this regard, if we were to entertain any possible

doubt as to whether confusion is likely to occur, such doubt

woul d have to be resolved in favor of the registrant. See, e.qg.,

In re Hyper Shoppes (Ohio) Inc., 837 F.2d 840, 6 USPQd 1025,
1026 (Fed. Cr. 1988); In re Martin's Fanous Pastry Shoppe, Inc.
748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Gr. 1984); and In re
Pneumat i ques Caout chouc Manufacture et Pl astiques Kel ber-
Col unbes, 487 F.2d 918, 179 USPQ 729 ( CCPA 1973).

Consi dering next the remaining basis for refusal,
Trademark Rule 2.71(a) provides that "[t] he applicant may anend
the application to clarify or limt, but not to broaden, the
identification of goods and/or services." As set forth in TMEP
Section 1402.06 (3d ed. 2d rev. May 2003), "[t]his rule applies
to all applications.” The rule, noreover, has been strictly
interpreted. See, e.9., Inre Swen Sonic Corp., 21 USPQ2d 1794,
1795 (TTAB 1991); and Inre M V Et Associes, 21 USPQd 1629,
1630 (Commir Pats. 1991). TMEP Section 1402.07(a) (3d ed. 2d
rev. May 2003) states, furthernore, that "[f]or the purpose of

determ ning the scope of an identification, the exam ning

14
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attorney shoul d consider the ordinary nmeani ng of the wording
apart fromthe class designation.”

In addition, as nore particularly indicated in TVEP
Section 1402.06(a) (3d ed. 2d rev. May 2003):

I f an applicant w shes to anend the
identification of goods and services to
insert an itemthat is equivalent to or
| ogi cal |y enconpassed by an item al ready
included in the identification of goods and
services, the exam ning attorney should
permt the anmendnent, if it is tinely and
ot herwi se proper.

On the other hand, an applicant may not
anend an identification of goods or services
to add or substitute a termthat is not
| ogically included within the scope of the
terms originally identified or that is
otherwi se qualitatively different fromthe
goods and services as originally identified.

The scope of the goods and services, as
originally identified or as anmended by an
express anmendnent, establishes the outer
limt for any |later amendnents. See TMEP
§1402. 07.

However, as further set forth in TMEP Section 1402.07(c) (3d ed.
2d rev. May 2003) (italics in original):
An applicant may anmend an unanbi guous
identification of goods that indicates a
specific type of goods to specify definite

and acceptable identifications of goods
wi thin the scope of the existing term nol ogy.

An applicant may not anmend a definite
identification of goods to specify services,
or vice versa.
As previously nentioned, the application when filed
sought registration of applicant's mark in connection wth goods

identified as "aircraft" in International Cass 12. The

15
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Exam ning Attorney, in view thereof, argues in his brief that
under Trademark Rule 2.71(a) and the pertinent sections of the

Tradenmar k Manual of Exam ning Procedure, "the applicant may not

amend [the application] to include any goods or services that are
not within the scope of the goods or services set forth in the
present identification," that is, the definite identification of
goods set forth in the application when originally filed.

Specifically, the Exam ning Attorney contends in his
brief that:

[ B] ecause "aircraft” is a relatively
broad term the applicant is conceivably
permtted to specify in greater detail its
exact aircraft types. As such, the anended
identification portions of "aircraft; jet
aircraft, mlitary manned and unmanned conbat
aircraft and business and recreational jets"”
are construed to be perm ssible (as providing
greater specificity regarding the originally
listed "aircraft.” However, ... the listed
"sinmulators for training pilots" in
International Class 9, "civilian and mlitary
jet trainers" in International Cass 12 and
"educational services, nanely, aircraft pilot
training services" in International C ass 41
constitute an unacceptabl e expansi on of the
original identification, as these are not
"aircrafts.”

Applicant, we note, has not addressed this basis for refusal in
either of its briefs.”’
We concur with the Exam ning Attorney that applicant's

present nultiple class identification of goods is unacceptable

1t is pointed out that the failure by an applicant to address a basis
for a refusal or a requirenent on appeal nmay itself be a sufficient
reason to affirmsuch a refusal or requirenent, irrespective of any

ot her ground or grounds for refusing registration. See, e.qg., Inre
DTl Partnership LLP, 67 USPQ@d 1699, 1701-02 (TTAB 2003); In re Ri dge
Tahoe, 221 USPQ 839, 840 (TTAB 1983); and In re Big Daddy's Lounges
Inc., 200 USPQ 371, 372 (TTAB 1978).

16
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inasnmuch as it is plain that "sinmulators for training pilots" in
International Class 9 and "educational services, nanely, aircraft
pilot training services" are outside the scope of the term

"aircraft,” which was the sole itemlisted when the application
was originally filed in International Cass 12. Accordingly, and
notw t hstanding that we also find that, contrary to the Exam ning
Attorney's contention, the phrase "civilian and mlitary jet
trainers" designates particular types of "aircraft” and thus is
an acceptable clarification or addition to the identification of
goods as originally set forth in International dass 12," the
anmended identification of goods and services currently set forth
IS unaccept abl e because, by including "sinmulators for training
pilots” in International Cass 9 and "educational services,
nanmely, aircraft pilot training services," it is beyond the scope
of the application as originally filed.

Decision: The refusal under Section 2(d) as to the
goods in International Class 12 and the refusal pursuant to
Trademark Rule 2.71(a) and TMEP Sections 1402. 06 and 1402. 07 (3d
ed. 2d rev. May 2003) as to the goods in International Cass 9

and the services in International C ass 41 are affirned.

10

For instance, we judicially notice in this regard that Wbster's
Third New International Dictionary (1993) at 2424 defines "trainer" as
a noun neaning, inter alia, "f (1) : an airplane used in training
airmen; esp : one with duplicate controls used in training pilots,"”
whi | e The Random House Dictionary of the English Language (2d ed.
1987) likewise lists such termas signifying, anong other things, "5.
an airplane ... used in training aircrew nenbers, esp. pilots.”
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