THIS DISPOSITION IS NOT
CITABLE AS PRECEDENT OF
THE TTAB

Mai | ed: Septenber 27, 2005
PTH

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Serial No. 78219790

ChronTech Ltd, pro se.

Lei gh Case, Trademark Exam ning Attorney, Law Ofice 105
(Thomas G Howel |, Managi ng Attorney).

Bef ore Hairston, Bucher and Kuhl ke, Adm nistrative
Trademar k Judges.

Qpi nion by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Chromlech Ltd to
regi ster the mark CHI RAL- AGP for “chromat ographi c col um
for scientific |aboratory use.”?

Regi strati on has been refused under Section 2(e)(1) of

the Trademark Act, 15 U S.C. 8 1052(e)(1), on the ground

t hat applicant’s mark, when applied to the identified

! Serial No. 78219790, filed February 27, 2003, alleging a date
of first use anywhere and a date of first use in commerce of June
1989.
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goods, is nerely descriptive of them \When the exam ning

attorney made the refusal final, applicant filed a notice

of appeal. Both applicant and the exam ning attorney have
filed briefs, but an oral hearing was not requested.

The exam ning attorney nmaintains that applicant’s
goods “include a chiral selector, and that ‘AG” neans
“al phal-acid glycoprotein’; a conponent of the goods.”
(8/19/03 Ofice action, p. 2). The exam ning attorney
argues that the conbination of CH RAL-AGP therefore nerely
descri bes applicant’s goods.

In support of the refusal, the exam ning attorney
relies on the following statenments fromapplicant’s
websi t e:

CHI RAL- AGP (USP chiral colum L41)

A chiral HPLC-colum for direct resolution of
enanti oners

The chiral selector in the CH RAL- AGP phase is

al phal-acid gl ycoprotein (AGP). This very stable
protein has been i mvbilized onto spherical 5
mcroneter silica particles. The protein

tol erates high concentrations of organic

sol vents, high and | ow pH, and hi gh tenperatures.
The colum is used in the reversed-phase and can
be used for direct resolution of enantioners,

wi t hout derivation. The CH RAL- AGP col um
separates enantioners of an extrenely broad range
of drug conpounds:

- amnes (primary, secondary, tertiary, and
guat er nary)
- acids (strong and weak)
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- nonprotolytes (am des, esters, alcools, sul phoxides,
etc.)

CH RAL AGP is nost likely the colum with the

broadest applicability of all chiral colums

avai | abl e t oday.
In addition, the exam ning attorney submtted printouts of
t he websites of Advanced Separation Technol ogies, Inc;,
Anal ytical Sales & Products, Inc.; J.T. Baker; and Bodman
| ndustries, which show that each of these conpanies offers
for sale “Chiral -AGP” colums. The exam ning attorney al so
relies upon an excerpt fromthe online encycl opedia
W ki pedia. The excerpt is taken fromthe entry “Chirality
(chemstry)” and states, in relevant part, “In chemstry
(especially organic chem stry), a nolecule is chiral (and
said to have chirality) if its overall structure and
overall three-dinensional configuration is always chiral in
accordance with the geonetric definition (it can't be
mapped to its mrror inmages) regardl ess of how the nol ecul e
is conformed.” Further, the exam ning attorney submtted
the results of a search of “agp” from*“Acronym Fi nder” that
shows “AGP” is an abbreviation for, inter alia, "alphal-
acid glycoprotein.” The exam ning attorney also submtted
a printout taken fromthe “Chromat ography Foruni Message
Board on the Internet which nmakes reference to a scientific

paper titled: “Transform ng chiral |iquid chromatography
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met hodol ogi es into nore sensitive |iquid chromatography-
el ectrospray ionization nmass spectronetry w thout | osing
enanti osel ectivity.”

Applicant, in urging reversal of the refusal to
regi ster argues that “[c]hiral is a commopn word in the
chem cal nonencl ature which can be used in many ways.”
Furt her, applicant contends that AGP is not a standard
accepted abbreviati on of al phal-acid glycoprotein. Rather,
according to applicant, there are nmany abbrevi ations for
al phal-acid glycoprotein in scientific literature,
i ncluding AAG AG «o; AG and o-GP. According to applicant,
authors of scientific articles create their own
abbreviations to avoid repeating the term al phal-acid
gl ycoprotein. Thus, it is applicant’s contention that the
conbi ned term CHI RAL-AGP is not descriptive of its goods.
Wth respect to the exam ning attorney’s evi dence show ng
use of CHI RAL-AGP by others, applicant states that it is
the only manufacturer of CH RAL-AGP col ums and these
conpani es are distributors of applicant’s goods. Further,
applicant contends that the Ofice has registered three
third-party “CH RAL” marks which are simlar to the one
sought to be registered by applicant. The nmarks are

CHI RALCEL for chromatography col ums, CHI RALBEADS f or
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chem cal s and anal yzi ng chem cals, and CH RALSELECT f or
| aboratory servi ces.

A termis deened to be nerely descriptive of goods or
services, within the neaning of Section 2(e)(1) of the
Trademark Act, if it forthwith conveys an i mmedi ate i dea of
an ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See In re Abcor
Devel opment Corp., 588 F.2d 811, 200 USPQ 215 ( CCPA 1978).
A termneed not imedi ately convey an idea of each and
every specific feature of the applicant’s goods or services
in order to be considered nerely descriptive; it is enough
that the term describes one significant attribute, function
or property of the goods or services. See In re
HUDDL.E, 216 USPQ 358 (TTAB 1982); and In re
MBAssoci ates, 180 USPQ 338 (TTAB 1973).

Whet her a termis nerely descriptive is determ ned not
in the abstract, but in relation to the goods or services
for which registration is sought, the context in which it
is being used on or in connection with those goods or
services, and the possible significance that the termwould
have to the average purchaser of the goods or services
because of the manner of its use or intended use. That a
term may have other neanings in different contexts is not

controlling. In re Bright-Crest, Ltd., 204 USPQ 591, 593
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(TTAB 1979). It is settled that “[t]he question is not
whet her someone presented with only the mark coul d guess
what the goods or services are. Rather, the question is
whet her sonmeone who knows what the goods and services are

W Il understand the mark to convey information about them?”
In re Tower Tech Inc., 64 USPQ2d 1314 (TTAB 2002); see al so
In re Hone Buil ders Association of Geenville, 18 USPQd
1313 (TTAB 1990); and In re American G eetings Corporation,
226 USPQ 365 (TTAB 1985).

Appl ying these principles in the present case, we find
that the mark applicant seeks to register, CH RAL-AGP, is
nmerely descriptive of the goods identified in the
application, “chromatographic colums for scientific
| aboratory use.” It is clear fromthe evidence of record
that “chiral” is a termused in the chromatography field to
descri be nol ecul es. The encycl opedi a excerpt of record
supports this conclusion.? Additionally, applicant’s
website includes the foll ow ng statenent about applicant’s

chromat ographic colum: “The chiral selector in the

2Inthis regard, we also judicially notice the follow ng
definition fromHaw ey’ s Condensed Chenical Dictionary (2001):

chiral: In chemistry this terns describes asynmetric
nol ecul es that are nmirror inages of each other, i.e.
they are related like right and |l eft hands. Such

nol ecul es are al so called enantionmers and are
characterized by optical activity.
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CHI RAL- AGP phase is al phal-acid glycoprotein (AGP). This
very stable protein has been imobilized onto spherical 5
m croneter silica particles.” The website of Advanced
Separation Technol ogies, Inc. states the foll ow ng about
the chromat ographic colums it sells: “Direct reversed
phase resolution of chiral nolecules.” W find therefore
that the term CH RAL nerely describes a feature or
characteristic of applicant’s goods in that they are chiral
chr omat ogr aphi ¢ col ums.

Li kew se, we find that AGP is nerely descriptive of
applicant’s goods. It is clear fromthe statenents at
applicant’s website that al phal-acid glycoproteinis a
conponent of applicant’s goods. The acronymentry shows
that AGP is a shortened formor abbreviation for al phal-
acid glycoprotein. That there nmay be other abbreviations
or synbols for al phal-acid glycoprotein is of no nonent.
The fact remains that AGP is one of such abbreviations and,
i ndeed on this record, appears to be the nost frequently
used abbreviation for al phal-acid glycoprotein in the field
of chromat ography. Thus, AGP, considered in the context of
applicant’s goods, conveys that the chiral selector in such
goods is al phal-acid glycoprotein.

The next question is whether the term CH RAL- AGP

considered in its entirety is nerely descriptive. Wen the
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terms CH RAL and AGP are joined with a hyphen, the
resulting term CH RAL- AGP i nmedi ately conveys to the

rel evant purchasers that applicant’s goods are chiral

al phal-acid glycoprotein colums. Nothing requires the
exerci se of imagination, cogitation or nental processing or
gathering of further information in order for such
purchasers to readily perceive the nerely descriptive
significance of the term CH RAL-AGP as it pertains to
appl i cant’ s goods.

I nsofar as the third-party registrations are
concerned, as often noted by the Board, each case nust be
decided on its own nerits. The determ nation of
registrability of particular marks by the Trademark
Exam ni ng G oups cannot control the result in another case
involving a different mark. In re Nett Designs Inc.,

236 F.3d 1339, 57 USPQ2d 1564, 1566 (Fed. Cr. 2001) [“Even
if some prior registrations had sone characteristics
simlar to [applicant’s application], the PTO s all owance
of such prior registrations does not bind the Board or this
court.”].

Finally, with respect to applicant’s argunment that it
is the only manufacturer of CHI RAL-AGP columms, it is well
settled that the fact that an applicant may be the first or

only user of a termdoes not justify registration of the
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termwhere the only significance projected by the termis
nmerely descriptive, as we find to be the case here. See In
re National Shooting Sports Foundation, Inc., 219 USPQ 1018
(TTAB 1983).

In sum we find that CH RAL-AGP directly and
i mredi ately inforns the purchasers of applicant’s
chr omat ogr aphy colums that they are chiral al phal-acid
gl yprotein col ums.

Deci sion: The refusal to register under Section

2(e)(1) is affirnmed.



