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Carlin Conbustion Technol ogy, Inc.

Brian D. Brown, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Bef ore Bucher, Kuhl ke and Wal sh, Adm ni strative Trademark
Judges.

Opi ni on by Kuhl ke, Adm nistrative Trademark Judge:
Carlin Conbustion Technol ogy, Inc. has filed an
application to register the mark EZ- TEMP (standard
character form for “control to be nounted to a water
heater, boiler or furnace to control the operating

tenperature of the appliance by cycling power to an oil or
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gas burner at the appropriate tine” in International C ass
11.1

Regi stration has been refused under Section 2(d) of
the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant’s mark, when used on its identified goods, so
resenbles the registered mark EASY TEWP for “thernostats
for controlling heating and cooling systens” in
International Cass 9,2 as to be likely to cause confusion,
m st ake or decepti on.

When the refusal was made final, applicant appeal ed.
Bri efs have been filed, but applicant did not request an
oral hearing. W affirmthe refusal to register.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E |. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, Inre Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cr. 2003). 1In any likelihood of confusion analysis,
two key considerations are the simlarities between the

marks and the simlarities between the goods and/ or

! Application Serial No. 78222753, filed March 7, 2003, alleging
a bona fide intent to use the mark in comrerce.

2 Registration No. 1934213, issued Novenber 7, 1995, Section 8
affidavit accepted, Section 15 affidavit acknow edged.
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services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ@Q2d 1531
(Fed. Cr. 1997).
Simlarity of the Marks

The exam ning attorney bases his finding that the
marks are simlar primarily on the identical sound of the
first part of the marks EZ and EASY and the identical
second part TEMP conbining to create “overall phonetic
equi valents.” (Brief, p. 3) |In response, applicant argues
that the different spelling of its mark EZ creates a
“distinct visual inpression caused by these two letters in
order to expand upon the distinct visual inpression of the
EZ famly of marks owned by the Applicant.” (Brief, p. 2)
Applicant specifically references a registration for the
mark EZ for oil and gas burners and argues that the
“associ ati on between applicant’s product line of oil and
gas burners sold under the federally registered mark EZ and
its product line of controllers would be destroyed if such
controllers were sold under the visually distinct mark EASY
TEMP.” Id.

Exam ning the marks in terns of their appearance,
sound, neaning, and commercial inpression, we find the

marks to be simlar. The test of |ikelihood of confusion
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i's not whether the marks can be distingui shed when

subj ected to a side-by-side conparison. The question is
whet her the marks create the sane overall inpression.
Visual Information Inst., Inc. v. Vicon Indus. Inc., 209
USPQ 179 (TTAB 1980).

Al t hough the marks have a sonewhat different
appearance in view of the different spelling of easy, we
agree that the marks sound the sane. RE/ MAX of Anerica,
Inc. v. Realty Mart, Inc., 207 USPQ 960 (TTAB 1980). The
different spellings for EZ and EASY, and the hyphen in
applicant’s mark do not affect the identity of the spoken
marks. Moreover, EZ is the well-recogni zed abbreviation
for easy, thus, the marks have the same neani ng and
connotation in relation to the respective goods. Finally,
the different spelling in applicant’s and registrant’s
mar ks, does not create a different conmmercial inpression or
di stinguish the marks. In view thereof, we agree that the
marks are sim/lar overall.

Wth regard to applicant’s argunent concerning the EZ
registration, we note that it is not supported by a copy of
the registration. Trademark Rule 2.142(d); In re Posthuna
45 UsSPQ2d 2011, 2012 n. 2 (TTAB 1998). However, inasnuch
as the examning attorney did not object and addressed

applicant’s argunent based on this registration, we wll
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consider this argunent. Applicant’s possible ownership of
another registration for EZ for other goods does not
support registration of the current application. See
Baroid Drilling Fluids Inc. v. Sun Drilling Products, 24
USPQ2d 1048 (TTAB 1992). The issue before us is “the
I'i keli hood of confusion of applicant’s mark vis-a-vis the
registrant’s mark.” In re Lar Mor International, Inc., 221
USPQ 180, 183 (TTAB 1983). Thus, even if applicant were to
denonstrate that it had established a “famly” of marks
characterized by the term“EZ” it would not entitle
applicant to register a different mark that is confusingly
simlar to registrant’s mark. Baroid, supra.
Simlarity of the Goods

The exam ning attorney contends that the
identification of registrant’s goods is very broad and the
application and cited registration “identify goods that
serve simlar functions and are used to regulate or control
tenperature.” (Brief, p. 4) |In particular, the exam ning
attorney notes that the identification of goods in the
registration is not limted to “the type of heating and
cooling systens that are involved with its thernostats
[and] it is presuned that the registration enconpasses al
goods of the type described, including those in the

applicant’s nore specific identification, that they nove in
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all normal channels of trade and that they are available to
all potential custoners.” |Id.

In response, for the first time inits reply brief,
applicant argues that the goods differ inasnuch as its
goods “are typically situated in a basenent or utility room
[and]...[control] the general operation ...of the
heati ng/ cooling source...[while] Registrant’s mark...is
directed to thernostats that are situated renotely from a
heati ng/ cooling source in a roomor space in which the
tenperature is to be regulated [and] [t]he purpose of such
thernostats is not to control the general operation of a
heati ng/ cool i ng source which may be servicing several
zones, but rather to regulate the tenperature in the
associ ated room or space.” (Brief, p. 3) Applicant also
argues that the trade channels are different because “the
brand of thernostat for regulating the tenperature in a
room or other space is typically different fromthat of the
brand of the heating/cooling source and controls used
thereon for controlling the general operation of the
heati ng/ cooling source [therefore] thernostats and controls
used with heating/cooling sources typically run in
di fferent channels of trade.” 1d.

It is well settled that goods need not be simlar or

conpetitive in nature to support a finding of likelihood of
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confusion. The question is not whether purchasers can
differentiate the goods or services thenselves, but rather
whet her purchasers are likely to confuse the source of the
goods or services. See Helene Curtis Industries Inc. v.
Suave Shoe Corp., 13 USPQRd 1618 (TTAB 1989). Further, we
must consider registrant's goods or services as they are
described in the registration and we cannot read
limtations into those goods or services. See COctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 16 USP2d 1783 (Fed. Cir. 1987); Hew ett-Packard Co.
v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001 (Fed.
Cr. 2002). |If the cited registration describes goods or
services broadly, and there is no limtation as to the
nature, type, channels of trade or class of purchasers, it
is presuned that the registration enconpasses all goods or
services of the type described, that they nove in al

normal channels of trade, and that they are available to
all classes of purchasers. See In re Elbaum 211 USPQ 639,
640 (TTAB 1981).

Applicant’s argunent fails because registrant’s goods,
as identified in the registration, are not limted in the
way applicant suggests nor is there any evidence in the
record that registrant’s goods are generally understood in

the industry and by rel evant purchasers to be so limted.
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We take judicial notice of the follow ng definition of
“thernostat” from The American Heritage Dictionary of the
Engli sh Language, (4'" ed. 2000): “an automatic device for
regul ating tenperature (as by controlling the supply of gas
or electricity to a heating apparatus).” University of
Notre Dame du Lac v. J.C. Gournet Food Inports Co., 213
USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ
505 (Fed. Cir. 1983) (Board nmay take judicial notice of
dictionary definitions).

When we consider registrant's goods as they are
described in the registration and the definition of
thernostat, we find that they would include a control
(thernmobstat) mounted to a water heater, boiler or furnace
(heating and cooling systens) to control the operating
tenperature of the appliance by cycling power to an oil or
gas burner at the appropriate tine. 1In view thereof, and
i nasmuch as there are no limtations in registrant’s
identification of goods, we nust deemregistrant’s
thernostats to enconpass controls for the operating
tenperature of a water heater, boiler or furnace.
Accordingly, we find that the identified goods are rel ated
and overlap. In addition, inasnuch as there are no

limtations in the registrant’s identification of goods we
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presunme an overlap in trade channels and that the goods
woul d be offered to all normal classes of purchasers.
In conclusion, in view of the highly simlar marks,
rel ated goods and the sanme or overl appi ng channels of trade
and purchasers, we find that applicant’s mark EZ- TEMP, if
used by applicant, for its identified goods is likely to
cause confusion with the regi stered mark EASY TEMP for
thernostats for controlling heating and cooling systens.
Decision: The refusal to register under Section

2(d) of the Trademark Act is affirned.



