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Opi nion by Drost, Adm nistrative Tradenmark Judge:

On April 15, 2003, Cynthia Badinger (applicant) filed
an intent-to-use application (Serial No. 78238042) to
regi ster the mark CAJUN MARTINI, in typed form on the
Principal Register for goods ultimately identified as
“prepared al coholic cocktail” in Class 33. The exam ning
attorney refused registration on the ground that the mark

was nerely descriptive under Section 2(e)(1) of the
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Trademark Act, 15 U.S.C. 8§ 1052(e)(1), of the goods because
“the proposed mark nerely describes a martini cocktai
prepared using hot [C]ajun seasonings.” First Ofice
Action at 2. Applicant, on the other hand, argues that
ot her marks containing the word “Cajun” have regi stered on
the Principal Register.

“Amark is nmerely descriptive if it ‘consist[s] nerely
of words descriptive of the qualities, ingredients or
characteristics of’ the goods or services related to the

mark.” In re Oppendahl & Larson LLP, 373 F.3d 1171, 71

UsP2d 1370, 1371 (Fed. Cr. 2004), quoting, Estate of P.D

Beckwith, Inc. v. Conm ssioner, 252 U.S. 538, 543 (1920).

See also In re MBNA Anerica Bank N A, 340 F.3d 1328, 67

usP@d 1778, 1780 (Fed. Cr. 2003); In re Quik-Print Copy

Shops, Inc., 616 F.2d 523, 205 USPQ 505, 507 (CCPA 1980).

“Such qualities or properties include col or, odor,

function, dinensions, or ingredients.” 1In re Gyulay, 820

F.2d 1216, 3 USPQ2d 1009, 1010 (Fed. Cir. 1987) (internal
quotation marks omtted). Descriptiveness of a mark is not
considered in the abstract, but in relation to the
particul ar goods or services for which registration is

sought. In re Abcor Dev. Corp., 588 F.2d 811, 200 USPQ

215, 218 (CCPA 1978). Moreover, we nust consider whet her
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the mark in its entirety is nerely descriptive. P.D

Beckwith, Inc., 252 U S. at 545-46

We now | ook at the record to determne if applicant’s
mark is nmerely descriptive. “The perception of the
rel evant purchasing public sets the standard for
determ ning descriptiveness. Any conpetent source suffices
to show the rel evant purchasing public’s understanding of a

contested termor phrase.” In re Nett Designs Inc., 236

F.3d 1339, 57 USPQ@d 1564, 1566 (Fed. Cir. 2001) (citation
omtted). The exam ning attorney relies on several pieces
of evidence. First, the exam ning attorney included

dictionary definitions of “Cajun”! and “martini.”?

Second,
the exam ning attorney introduced four registrations
containing the term“Cajun,” upon which both the exam ni ng
attorney and applicant rely and which will be discussed
subsequently. Third, the exam ning attorney provided
several Internet printouts fromvarious sites that show use
of the term“Cajun Martini.”

Caj un Marti ni

| ngr edi ent s:

- 2 parts Stoli Vodka

- 1 part Vernouth
M xi ng instructions:

L“Of, relating to, or prepared in a style of cooking originating
among the Cajuns and characterized by the use of hot seasonings
(as cayenne pepper).” Merriam Wbster Dictionary.

2 “A cocktail made of gin and dry vernouth, also: VODKA MARTINI.”
Merriam Webster Dictionary.
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Garnish with jal apeno pepper
www. webt ender . com

Caj un Marti ni

| ngredi ents

- 3 o0z. pepper vodka

- dash dry vernouth

- jalapeno stuffed olive

frenchf ood. about. com |i brary/ bl cajunmartini.htm

CAJUN MARTI N

...The Cajun Martini remains a favorite in New Ol eans,
especially at K-Paul’s Louisiana Kitchen, where it is
said to have been created by Chef Paul Prudhonme and
his wife, Kay. This can be nade with commercially-
prepared pepper vodka, or you can prepare your own
spicy vodka or gin. To do so, carefully wash 3 fresh
cayenne peppers...

Margaritaville.com

CAJUN MARTI N

1%, 0z. Peppar

Dash Extra Dry Vernouth
Reci pes. bart ender. com

Caj un Marti ni

3 ounces Pepper Vodka

1 dash Dry Vernouth

Stir over cracked ice and strain into a chilled
cocktail glass. Garnish with an olive stuffed with
j al apeno pepper

www. dri nkstreet.com

Cajun Martini

LI QUORS M XERS

1 Dash — Dry Vernouth % 0z. - Jal apeno Pepper Juice
1 Dash — Sweet Vernouth 1 - Jal apeno Pepper

140z — G n

www. bunpki nl and. com Dri nk- o- Mati ¢/ showdr i nk

Caj un Marti ni

This Drink, plus over 300 other m xed drink cockt ai
reci pes on the Martini Cheat Sheet...

www. cheat sheet publ i shi ng. conmf marti ni cheat sheet

Caj un Marti ni
3 o0z pepper vodka
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1 dash dry vernouth
Gar ni sh:

Jal apeno stuffed olive
i Boozer. com

Martinis, martini drink recipes...
Bronx Marti ni

Cajun Martini

Cari bbean Marti ni

www. dri nksm xer.com

Thi s evidence supports the exam ning attorney’s
conclusion that the term CAJUN MARTINI nerely describes a
martini wth a pepper flavor achieved through the use of a
pepper |iquor, a pepper sauce, or an actual pepper such as
a jalapeno slice or a jalapeno stuffed olive. |I|nasnuch as
applicant’s prepared al coholic cocktails could include
simlarly prepared martinis with a pepper flavor, the term
CAJUN MARTINI is merely descriptive of these cocktails.?

Bot h the exam ning attorney and applicant refer to
four registrations to support their positions. These
registrations are:

Regi stration No. 1,986, 542

CAJUN EGGNOG

Prepared al coholic cocktails
Section 2(f); “Eggnog” disclained

% Applicant responds to this evidence (Brief at 3) by pointing
out that “all of the websites are copyrighted as “2004 M crosoft
Corporation” which is a date subsequent to the filing date” of
its application. However, we note that several sites clearly

i ndicate an early copyright date for the content of the site.
See recipes. bartender.com (© 1995-2003 Fol ey Publi shing

Cor poration); ww. bunpki nl and. comi Dri nk-o-Matic (Al content ©
1999 Bl and Software).
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Regi stration No. 1,502,406

CAJUN MARY

Non- al coholic cocktail mx, nanely bl oody Mary

“Caj un” di scl ai ned

Regi stration No. 1,527,251

BERTRAND S CAJUN SPECI ALTI ES

Non- al coholic cocktail m x

“Caj un Special ties” disclainmed*

The exam ning attorney refers to the registrations as
evi dence that the term*“Cajun” “is recogni zed as
descriptive.” Final Ofice Action at 2. Third-party
regi strations can be used as in the manner of a dictionary
definition to illustrate how the termis perceived in the
trade or industry. "Such third party registrations show
the sense in which the word is used in ordinary parlance
and may show that a particular term has descriptive

significance as applied to certain goods or services."

Institut National Des Appellations D Oigine v. Vintners

I nt ernati onal Conpany, 958 F.2d 1574, 22 USPQ2d 1190, 1196

(Fed. Cir. 1992) (Third-party registrations found to be

"persuasi ve evidence"). See also Sweats Fashions, Inc. v.

Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793, 1797

n.1 (Fed. Cr. 1987) ("Third-party registrations are

adm ssi bl e and conpetent to negate a cl ai mof exclusive

* The fourth registration (No. 1,247,851) for the mark CAJUN PLAY
DE DO COCKTAI L for an al coholic cocktail drink, with the terns
“Cajun” and “Cocktail” disclaimed, was identified as cancelled on
the printout.
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rights in 'sweats' and the disclainers are evidence, albeit
not conclusive, of descriptiveness of the term'). Thus,
the three active registrations in which the term*“Cajun” is
di scl ai med or registered under the provisions of Section
2(f)° support the proposition that the term“Cajun” is not
suggestive when it is used with al coholic beverages and
m xes.

Appl i cant argues (Brief at 2) that she “can see no
di fference between applicant’s mark, CAJUN MARTI NI, and any
of the marks cited by the Exam ner, each of which were
regi stered on the Principal Register. A glaring exanple is
CAJUN EGGNOG.  What coul d be nore descriptive of a Cajun
flavor? Yet it was registered on the Principal Register.”
As noted above, the registration for CAJUN EGGNOG was
regi stered under the provision of Section 2(f), which neans
that the applicant had admtted the mark was descriptive
and then denonstrated that the mark had acquired
di stinctiveness and was thus entitled to registration on
the Principal Register. The other registrations contain a
di sclaimer of the term*“Cajun.” Applicant has neither

sought registration under the provisions of Section 2(f)

® \hen an applicant seeks registration “under Section 2(f), the

statute accepts a lack of inherent distinctiveness as an
established fact.” Yamaha Int’'|l Corp. v. Hoshino Gakki Co., 840
F.2d 1572, 6 USP@d 1001, 1005 (Fed. G r. 1988).
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nor disclainmed the term which explains why the other terns
were accepted for registration on the Principal Register
while applicant’s mark was refused registration.?®

Havi ng revi ewed the evidence of record on the question
of whether the term CAJUN MARTINI is nerely descriptive for
prepared al coholic cocktails, we conclude that the termis
nerely descriptive. A “Cajun Martini” is a variation of a
traditional martini prepared with a pepper-flavored vodka
or gin or sone other pepper flavor. Applicant’s prepared
al coholic cocktails could include martinis with a simlar
pepper flavoring, and the mark is, therefore, nerely
descriptive of the goods.

Decision: The refusal to register is affirned.

® The only issue in this appeal is whether the mark CAJUN MARTI NI
is merely descriptive for the identified goods. oviously, we do
not address whether the term may be regi strabl e under ot her

ci rcunst ances.



